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No. 21,942 epte ote ’ ferm, 
Edwin R. Fischer, : 
Appellant pe ce 
Federal Communicators Commission, = ae 
Appellee. 208 
The Tidewater Broadcasting Company, Fie 
iCrzrx © 


Before: Robinson, Circuit Judge, 


in Chambers. 


PREHEARING ORDER 


i 
I 
' 
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Counsel for the parties in the above-entitied 


case having submitted their spain 
Rule 38(k) of the General Rules of th 
stipulation having been considered, the 
approved, and it is 


pursu 


s Court 


an 


3 
Stivule 


nt to 
and the 
tion is 


ORDERED that the stipulation shall control 
nodixtied by 
further order of this court, and that the stipulation 
and this order shall be printed in the joint appendix 


further proceedings in this case unless 


heresn, 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


EDWIN R, FISCHER, 
Appellant, 
Vv. Case No. 21,942 


FEDERAL COMMUNICATIONS COMMISSION, 


) 
) 
) 
) 
) 
) 
Appellee, ) 
) 
) 


THE TIDEWATER BROADCASTING COMPANY, INC., 
Intervenor. 

STIPULATION OF PARTIES WITH REGARD TO THE RECORD 

In'accordance with Rule 17(b) of the Federal Rules of 
Appellate Procedure, prescribed and adopted December 4, 1967, 
all the parties in the above case stipulate that neither the record 
nor 2 certified list will be filed with the Court. Because most of 
the rather lengthy record in this case is irrelevant to this appeal, 
it is believed that this stipulation will better serve the orderly 
disposition of the case. The date of the filing of this stipulation 
shall be deemed the date on which the. record is filed. 

In addition, the parties will file the appendix as 
provided in Rule 30(a) and ()). Thus, citations to pertinent 
parts of the record will be to the appendix which will be filed 
with appellant’s brief. 


Dene eae ly submitted, 


hoes | Vi (Es Zo fe it Wie ios 
Robert M Boone = Ce i Conlin 
Counsel for Tidewater ’ Associate General Counsel 
Broadcasting Co., Inc. Federal Communications Commission 
(sy. at ey 7 | 
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Before the | B 
FEDERAL COMMUNICATIONS COMMISSION | FCC 64-355 
(CORRECTED) 
In re Applications of ») 
) | 
TRE TIDEWATER pene COMPANY, ) DOCKET NO. 13243 
INC, > File Mo. BP-12814 
Snitafield, Virginia ») | 
) 
EDWIN R, FISCHER ) DOCKET NO. 13248 
Newport News, Virginia ) File No. BP-13114 
) 
For Construction Permits ) 
ORDER 


| 
By the Commission: Commissioners Hyde and Lee absent; 5 cee Cox 
not participating, : 


At a session of the Federal Commmications Chaskoston held 

at its offices in Washington, D. C. on the 22nd day of April, 1964; 
Si 

The Commission having under consideration a petition to 
reopen the record and enlarge the issues filed March 16, 1964 by 
The Tidewater Broadcasting Company, Incorporated, comments thereon 
of the Chief, Broadcast Bureau, filed March 31, 1964, and other matters 
of record herein; 


IT APPEARING, That because of a common ownership interest in 
The Tidewater Broadcasting Company, Incorporated and The Accomack- 
Northampton Broadcasting Company, Incorporated, licensee of Station WESR, 
Tasicy, Virginia, a question arises whether grant of proposal of the 
former would contravene the provisions of Section = of the Con- 
mission's Rules; 


IT APPEARING, That it is appropriate to grant the relief 
requested, but that any evidentiary hearing on the added issue should be 
held in abeyance so long as the stay (imposed by order released 
August 3, 1961, FCC 61-935) of the effective date of the Initial Decision 
in the above-captioned proceeding remains in effect; _ 


IT IS ORDERED, That the petition to reopen the record and 
enlarge the issues filed March 16, 1964, by The Tidewater Broadcasting 
Company, Incorporated IS GRANTED: | 


<7 > 


IT IS FURTHER ORDERED, That the record in the above-captioned 
oroceeding IS' REOPENED for the purpose of enlarging the issues to 
include the following issue: 


"To determine whether a grant of the proposal of the 
Tidewater Broadcasting Company, Incorporated, would 

be in contravention of the provisions of Section 
73.35(2a)of the Commission's Rules with respect to 
cultiple ownership of standard broadcast stations, and, 
if so, whether circumstances exist which would justify 
waiver of the rule." 


IT IS FURTHER ORDERED, That the stay is to remain in effect 
until further order of the Commission. 


FEDERAL COMMUNICATIONS COMMISSICN 


Ben F, Waple 
Secretary 


Released: April 30, 1964 


— "ee i 


Bofore the 
FEDERAL COMMUNICATIONS ConmtssTON FCC 65D-16 
Washington, D. C. 20554 
| 66660 


In ro Applications of 


THE TIDEWATER BROADCASTING COMPANY, INC. 
Saitnafield, Virginia 


DOCKET NO. 13243 
File No. BP-12814 


DOCKET NO. 13248 
File No. BP-13114 


| 
| 


EDWIN R. FISCHER 
Nowport News, Virginia 


Fe Net See Set Seed See Se? See? 


For Construction Pernits 
Appearances 


Robert M, Booth, Jr. and Joseph F, Hennessey, on behalf of The 
Poconos eee coats Company, Inc.; Willira P, Bernton and 


eo Mallyck, on bohalf of Edwin R. Fischer; and James F, Marten, 
on OEEDCHAT ENGL f tne Broadcast Bureau of the Commission. 


i 
| 


elimi Strantemont 


1. This proceeding involves the mutually exclusive applications 

of The Tidewater Broadcasting Company, Inc. and Edwin R. Fischer, each 
-or a standard broadcast station to operate on 940 ke, daytime only, 
with a powor of 10 kw, at Smithfield, Virginia, and Newport News, 
Virginia, respoct ively. These applications were designated for hearing 
 ocaer of the Commission released October 28, 1959, in a consolidated 
oo ing which then involved 31 applications for new or modified 
»tandard broadcast stations in Virginia, North Carolina, Maryland, 
onnsylvania, Ohio, Indiana, Illinois, Michigan, Kentucky, Tennesgee 

ad Mississippi, to operate on 940 ke or channels immediately adjacent 
neretos Amendments, dismissals, and grants without hearing, pursuant 
uo pot itsons for reconsideration, of a number of applications made 
wSsidic waa severance of various applications into separate proceedings. 
Eeltueiec cent applications were, by order dated March 9, 1961, severed 
from tio other applications into the above-styled proceeding, hearings 
held, und an Initial Decision issued on July 5, 1961 (FCC 61D-102). 


2. One of the applications designated for hearing with the 
Tidewater and Fischer applications and later sevored and made a part of 
another group of applications was that of CABA Broadcasting Corporation, 
Docket No. 13245, which application was thereafter amended and became, 
that of Radio Americana, Inc., requesting a construction permit for a 
new station at Baltimore, Maryland, Docket No. 13245, File No. BP~12962,. 
Although some mutual interference would occur between Radio Americana's 


(AN 


<= 


nropesod operation end the mutually exclusive proposals of Tidewater 
enc Fischer, such interference wns net deemed to be of such character 
as %o mako the Baltimore application antually exclusive with those 
involved in the! instant proceeding. Pursuant to petition for recon- 
sideration filed by Radio Americana, its application was severed and 
granted without further hearing by order of the Commission en banc, 
soleased January 9, 1961 (FCC 61-12). Subsequently, on August 3, 1961 
(FCS 61-935), the Commission, on its ow motion, issued an order 
staying further consideration of the Tidewater and Fischer applications 
"sonéing further review by the Commission". Furthor consideration of 
tre Ticewater end Fischer applications was again stayed in a Memorandun 
Opinion and Order of the Commission involving the application of Radio 
imericana, Docket No. 13245 (Redio Americena, Inc., 21 RR 70-a, 70-g, 
perograpa 11). The stay orders did not suspend the filing of exceptions 
to the initial Decision and such exceptions and replies thereto were 
fileé on Septexzber i8, 1961 and October 24, 1961, respectively. 

A revition by Fischer requesting that the stny be lifted was denied by 
the Comission in an order released November 15, 1962 (FCC 62-1176). 


3. No further action was taken in this proceeding until 41 30, 
1364, when the Commission issued an order (FCC 64-355-Corrected 
granting a petition filed by Tidewater on March 16, 1964, which requested 
that the record be reopened and the following issue be added: 


"To determine whether a grant of the proposal 
of the Tidewater Broadcasting Company, 
Incorporated, would be in contravention of 
the provisions of Section 73.35(a) of the 
Ccozmission’'s Rules with respect to multiple 
ownership of standard broadcast stations, 

amG@, if so, whether circumstances exist which 
would justify waiver of the rule.” 


“Sis orcer further provided that, " F/ne stay is to remain in effect 
uwiveil further order of the Commission.” 


4. The necessity for the sedditional issue i/ arises out of the 
ccmmor ownership and control of the Tidewater Broadcasting Company, appli- 
cant herein, erd accomack-Northampton Broadcasting Company, the licensee 
ot staminrd broadcast Station WESR, Tasley, Virginia, and became pertinent 
herein in connection with the increase in power of WESR. The common 


2/ & Section 73.35 (multiple ownership) issue as to Tidewater was not 
includod in tno original order of designation and no request for such 
issue was made. However, subsequent to the adoption of the order of 
designation in the instant proceeding, Station WESR filed an application 
for construction permit to increase the power of Station WESR from its 
original operating power of 1 kw to 5 kw (File No. BP-15024). 


2 = : 
ownership and convrel as it oxisted at the time of the original hearing 
Sa the iastant proceeding are sot forth in paragraphs 28 and 29-b of 
tio *indiugs ox Fact of the Initisi Decision. Since then, Charles F. 
Russell has died and his subscription to 10% of Tidewater stock has 
ouen nosumed oqually by Vernon H, Baker and C. Brooks Russell, thereby 
iteronsing their subscriptions from 40 to 45% each. The Tidewater 
application was amended to reflect this change pursuant to order released 
June 25, 1964 (FCC 64M-594). An examination of the WESR application for 
inereasod power snowed an interference problem with co-channel Station 
waoaA, Isvre de Grace, Maryland, which had also filed an application for 
construction permit to increase its deytime power from 1 kw to 5 kw 
(Fire No. BP=15134). The applications of WESR (Docket No. 14945) and 
WASA (Docket No. 24946) were designated for bearing in a consolidated 
proceeding on February 4, 1963. On June 4, 1963, each of the applicants 
petitioned for leave to amend application, and by order, released June 12, 
1963, tho petitions for leave to amend were granted, the applications 
removed from the hearing docket and returned to the processing line. 
Tho Cozmission, on May 6, 1964, granted the applications of WESR and 
WASA, 2/ for increase of power to 5 kw for the respective stations. 


aA Seles meantime, the Commission, on July 16,)| 1962, issued a 
rotise of preposed rule making (Docket No. 14711), inviting comments 
upon a Dronosal to amend the multiple ownership ruts (Section 73.35) to 
rere Wibit over lap of the i millivolt per meter contours of commonly owned 
ox conerolied stations. 

i 

6. wren it appeared that the WESR application would not be acted 

wiv] until a decision had been reached on Tidewater's' application, 

20h might not be forthcoming for some time because of the stay and 
-viatsd problems in connection with the application of Radio Americana, 
Jicowster, on March 16, 1964, petitioned to reopen the record in this 
swscceeding snd to add a _ multiple ownership issue relating to the common 
Swners hip and cortrel of WESR and Tidewater. As already indicated, such 
sctation Was grented by the Commission and the multiple ownership issue 
war aéded by an order released April 30, 1964 (FCC 64)-355-Correctea) - 
The Ceomaission thereupon granted the 5 kw ape aot of WESR. 


7. oubdsequent to the prehearing conference in this proceeding 
nold after remané in pomecinn with the added issue, on May 13, 1964, 
tho Comission, « on suse 9, 1964, released a report and order in the rule 
usking proceeding Be No. 14711) amending Section) 73.35 as proposed 
to prohibit overlap of the l nv/m contours of stations under common owner= 
ship and control (FCC 64-445; 2 RR 2d 1588). It is elso noted that on 


27 In Septouber of 1963, Accomack-Northampton, sisanene of WESK, had 
sudmitted to the Commission an engineering study showing overlap of the. 
2 end 0.5 mv/u contours of Tidewater's proposal and the 2 and 0.5 mv/m 
contours of the existing 1 kw and proposed 5 kw operation of WESR. 


3/ Official notice taker of Commission action. 


14 
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vuly 9, 1962, the Commission, in Public Notice Mimeo 53284, announced 

tnat the nowly revised multiple ownership rule would not be applied in 
nearing ¢cnxses where an Initial Decision had been issued prior to adop- 
wion of the new rule and that such cases would be decided under the old 
Tales anc policies. At the prehearing conference on September 21, 1964, 
tne Hearing Examiner ruled that, under the special circumstances of this 
=so, the new multiple ownership rule was to be applied in this pro- 
ceeding and that evidence to support a waiver of the rule could be offered. 


S. In a Mezorandum Opinion and Order, released February 15, 1965, 
the proceeding in Docket No. 13245 was terminated and the application 
therein of Radi o Americana, Inc. dismissed with prejudice and several new 
applications for new standard broadcast stations at Lebanon, Pennsylvania, 
end Catonsville, Maryland, respectively, all requesting authorization on 
940 kc, 1 kw, were designated for consolidated hearing. Such Memorandum 
Opinion and Order further provided that in the event of a grant of any of 
the applications, the construction permit shall contain the condition that, 


"Permittee shall accept any interference 
resulting from a grant of either of the 
applications of Edwin R. Fischer, File 

No. BP-13114 or The Tidewater Broadcasting 
Co., Inc., File No. BP-12814." 


9. By order dated March 3, 1965 (FCC 65-161), the Commission, pursuant 
to petition of Fischer filed February 10, 1965, vacated the stay in this 
proceeding, reciting the fact that the application of Radio Americana had 
deen dismissed and that any interference resulting from a grant of either 
of tno applications in the instant proceeding must be accepted by any of the 
applicants in Lebanon, Pennsylvania, or Catonsville, Maryland, which might 
receive a grant. 


10. Further prehearing conferences were held on May 13, 1964, and 
Soptexber 10 and 21, 1964, and evidentiary hearings were held on November 19 
nnd 30, 1964, and the record closed on the last named date. By mesne orders, 
tne Gates for the filing of supplemental proposed findings of fact and con- 
clusions of law and replies thereto were extended to February 5, 1965, and 
February 23, 1965, respectively. Supplemental proposed findings of fact 
and conclusions of law were filed on February 5, 1965, by both Tidewater 
Broedcasting and by the Broadcast Bureau; on February 10, 1965, Edwin R. 
Fischer filed comments on the proposed findings and conclusions; and on 
February 23, 1965, Tidewater Broadcasting filed its s Feply to the supplemental 
proposed findings of fact and conclusions of law, 


Z/ These pleadings aro in compliance with the agreement of the parties made 


oa the record on Novemoer 30, 1964, and approved by the Hearing Examiner. 


-5- | 
SUPPLEMENTAL FINDINGS OF FACT 


3]. The Tidewater applicant und the liconsee of Station WESR are 
uncer cosmon control. Tidewater seeks oa construction permit for new 
aytsme only Clauss I1 station for non-directional operation on 940 ke, 
with power of 10 kw, at Smithfield, Virginia, and Station WESR, at 
Tasley, Virginia, is a Class III station operating daytime oo, on 
3330 ke, witn power of 5 kw. 


: 
Engineering Considerations 


oe 


ws Tideueter Pranosel = Emitnfield, Virginia 


32. The evidence concerning coverage of Tidewater's proposed 
station presented at the original hearing (paragraph 20 of the findings 
vs Doct oF tne initial Decision) was based upon the 1950 U.S. Census. 
Av wie Suctacr hearing, Tidewater presented additional evidence based 
upon the 1960 U.S. Consus and a minor revision of some con S. Based 
ox an eflTective field (unattenuated at one mile) of 570 mv/m and 
concuctivity values from Figure N-3 of the Rules, pertinent area and 
wovulation data with respect to Tidewater's proposed operation at 
Uuwithfield are set forth in the following tabulation: ! 


=== = 

Conductivity of Chesapeake Bay was assumed to be 40 naif above and 

"200 ma/m below a line drawn west from Cambridge, Maryland. For the 
v.28, Rappahannock and York Rivers, a conductivity of 40 t/a was 


uUGumed. 


‘/ The parties stipulated that there would be no significant 

Gilterence in the coverage proposals of Tidewater and Fischer. The 
findings in the tabulation sre thus equally applicable to Fischer' 8 
proposed operation at Newport News. 


‘ rerk, 


a 

C.5 xv/s Contour Popuiation 1d/ Area (sq, mi.) 8/ 
North Carolina 35,392 ( 3.48%) 1,504 (22.84%) 
Maryland (Sast of 

Chesspeake Bay) 16,727 ( 1.65%) 476 ( 7.23%) 
Virginia (East of 

Chesapeake Bay) 37,741 ( 3.71%) 510 ( 7.75%) 
Virginia (South and 

West of Chesapeake 

Bay) Of 926,378 (91.16%) 4,094 (62.18%) 
Chesspeake Bay ~ 2,139 
Interference-free Total 1,016,238 (100.0%) 6,584 (100.0%) 


13. Since, at the time the further hearing was held, the Commission 
hed imposed a stay as to the Initial Decision in this proceeding in 
comnection with the setting asice of its grant of the Radio Americana, 
inc. application (Docket No. 13245) for a new co-channel station at 
Saltinore, Marylané, it was agreed that the Supplemental Initial Decision 
would be stayéé consistent with the Commission's stay of the original 
Initial Decision. The Commission later accepted for filing three 
aGcition.. applications in the Baltimore-Catonsville, Maryland area. 
Subsequently, the Radio Americane application was dismissed (Memorandum 
Opinion and Order released February 15, 1965; FCC 65-102). 11/ In view 
oz this action of the Commission, it is unnecessary to make findings with 
respect to the effect of the proposed Radio Americana operation upon the 
Ticewater proposal. The three remaining proposals would cause objection- 
adle interference to Tidewater's proposal to the following extent: 


7/7 ‘Based upon 1960 U.S. Census, with cities having populations of 
2,500 or more located between the 0.5 and 2 mv/m contours excluded. 
Percentages are based upon total interference-free population. 


2/  ‘daver areas excluded. Percentages are based upon total 
snverference-free land area. 


:f Because of first adjacent channel interference from Station WXCI, 
xichnoxd, Virginia, 5,924 persons in an area of 368 square miles would 
70% receive primary service from the proposed operation. 


10/ Several applications were also accepted for Lebanon, Pennsylvania. 
liowever, no Objectionable interference would be experienced between 
vnese Lebanon applications and Tidewater. 


ji/ Petition for reconsideration of such action was filed March 17, 
1965, by Radio Americana and is now pending before the Commission. 


=F | 


(a) From either the application of Catonsville Broadcasting 
Company (File No. BP-16105, Docket No. 15838) or that of Radio 
Cetonsville (File No. BP=16106, Docket No. 15839) at Catonsville: 


Population Lend Ares (sa, mi.) 


West of Chesapeake Bay 14,847 ! 256 
East of Chesapeake Bay 30,709 | 686 
Total Interference 45,556 | 942 
Smithfield Interference-free 970,682 > 7042 


(b) From application of Commercial Radio — (File No. 
BP-16107, Docket No. 15840) at Catonsville: 


Population Se ea 


West of Chesapeake Bay 8,368 223 
Bast of Chesapeake Bay 32,517 ay’ 
Total interference 40,885 | 970 
Smithfield Interference-free 975 5353 (5,614 


| 
| 
! 
! 
| 
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Station WESR, Tasley, Virginia 


14. The present 5-kw power operation of Station WESR at Tasley, 
Virginia, receives objectionable interference from Stations WASA, Havre 
de Grace, Maryland, and WUSM, Havelak, North Carolina. 


15. Based on an effective field (unattenuated at! one mile) of 450 
nv/m, and ground conductivity values based upon measurements submitted 
by Stations WESR and WASA in support of their applications for power 
increase to 5 kw and values from Figure M-3 of the Rules where the 
measurements were not applicable, 12/ the pertinent erea and population 
cata with respect to WESR's operation are set forth in the following 
~abulation: 


i 


' 
I 
' 
i 
! 
| 
i 


127 Sea footnote 5, above, for conductivities of bodies of water. 


ro. 
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0,5 sv/e Contour Population 23/ Area (sa. mi.) 14/ 
North Carolina 

Interference-free 15/ 2,871 ( 2.38%) 65 ( 3.61%) 
Maryland (Nest of 

Chesapeake Bay) 16/ 12,102 (10.03%) 364 (20.23%) 
Morylend (Zast of 

Chesapeske Bay) 22/ 15,696 (13.02%) 58 ( 3.22%) 
Virginia (West of 

Chesapeake Bay) 50,251 (41.65%) 581 (32.30%) 
Virsinia (East of 

Chesapeake Say) 39,718 (32.92%) 731 (40.63%) 
Chesapeake Bay - 2,081 
Interference-free Total 120,638 (100.0%) 1,799 (40.63%) 


~ 


The service in North Carolina is in a long, narrow area along the shore 
of the Atlantic Ocean. Except for this area of approximately 64 square 
=iies, uo areas south of the Chesapeake Bay receive service from 
Station WSR. 


Overl=p Considerations 


16. Overlap of the service areas is occasioned in large measure by 
the substantial salt-water areas of high conductivity that intervene 
vetween Snithfiele and Tasley. Finger-like projections of the 
respective field strength contours over water areas cause much of the 
overlep to fall in the Bay. 


i7. The approximate minimum and maximum distances from Tidewater's 
proposed transmitter site at Smithfield to various contours would be as 
follows =: 


53/ Sasead upon 1960 U.S. Census, with cities having populations of 
2,500 or more located between the 0.5 and 2 mv/m contours excluded. 
Percenwazges are based upon totel interference-free population. 


i4/ Water areas excluded. Percentages are based upon total 
interference-free land area. 


15 Interference from WUSM causes interference to 2,096 persons in an 
area of 120 square miles. 


26/ Interference from WASA causes interference to 3,937 persons in an 
area of 58 square miles. 


17/ Interference from WASA causes interference to 4,709 persons in an 
area of 86 square miles. 


M3 nam | Mixiensec 

Contour {wiles) | Grites) 
2.0 av/m 22 iso, 
1.0 av/e 29.5 i $6 
0.5 iav/m 41.5 | 105 
interlerence-free if 
eny of 3 Catonsville 
applications granted 35 | 94-96 
interference-rree if | 
all epplications denied 35 | 105 


The airline distance between the transmitter sites of WESR and the 
sees Smithfield station is 69 niles; of which approximately 35 miles 
is over the waters of Chesapcake Bay. A signal of less than 1 av/z cut 
more then 0.5 mv/a would be placed over Tasley vy Tideweter. However, 
any of the applications in the Catonsville area should be granted, 
Tasley would iis within the interference area. The approximate cinimum 
unc muximus distances from WESR's transmitter site at penaey, to various 


contours are as follows: 


fac 


Minimum Maximum 
Contour mile (miles) 
2.0 nv /r 12a | 58 
1.0 av/n 19 | 61 
interference-free 26 | 80 
| 


The wice variations in the distances to the various contours arise fron 
the presence of Chesapeake Bay and numerous inlets and tributaries 

Lose to the transmitter sites at both Tasley and Smithfield. The 
conauctivity varies from a low of 2 and 4 mm/m over = land to a high 
o> 5,006 ia over Chesapeake Bay. 


Oo 
' 
¢ 
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18. The extent of overlap of the 1 mv/m and interference-free 
convours of WESR and the proposed Smithfieid station depends, in part, 
on vie action to be taken on the pending co-channel applications in tke 
Cavonsvslls area. 


(a) If none of the pending co-channel applications in the 
Catoasvilile area are granted, the following areas and populations 
would receive service from both WESR and Tidewater's Topoeed station 
at Snithrield: 


Ve 
‘ ube 


Land Area 
2 av/n Conteurs Population (sq, _mi,) 


Zest of Chesapeake Bay 4,885 64 
Zast oF Chesapeake Say (Virginia) 12,514 224 
Zest of Chesapeake Say (Maryland) 55547 123 
Tote i =v/= overlap 22,946 411 


> 


interterence-free Contours 
‘ 


Nast of Chesapeake Bay 22,513 220 
Zast of Chesapeake Zay (Virginia) 24,805 491 
Zast of Chesepeake Say (Maryland) 11,007 294 
Total interTerence-free overlap 58,325 1,005 


Tne overlap of the interference-free areas, expressed in percentages of 
the interltsrence-free populations and areas for both WESR and the 
propesec Snithfield station, would be as foliows: 


Smithfield WESR 
opuieticn rea Population Ares 


sv Caesapeake Bay 2.22% 3.34% 18.67% 12.23% 
Zast Chesapeake Bay 3.52% 11.92% 29.69% 43.64% 


= 


my 


Total 5.7L2 15.26% 48.36% 55.87% 


(>) If either the Catonsville Broadcasting Company (BP-16105) . 
i. phiention or the Redio Catonsville (BP-16106) application for 


C.u.wonsville is granted, the areas and populations would be as follows: » 


te ' 
Population § Land Area (sq, mi.) 

rs 

West Of Bay 4,885 59 
sast of Dar (Virginia) 1,574 31 

Zest of Day (Maryland) 4,088 51 y 

Total i av/m overlap 10,547 141 r 

inte-Scrence-free Contoy a 


West of Bay 19,149 261 
Zast of Bay (Virginia) 1,886 46 ' 
East of Bay (Maryland) 4,556 69 oe 
Total interference-free overlap 25,591 376 


— ih = | 


Tug cverlup of the interference-free areas, expressed in percentazes, 
wouic be as follows: 


Populstion hrea Population Ara 
West of Bay 1.97% 4.63% 15.87% 14.52% 
cast of Bay 0.66% 2.04% 5.34% 6.39% 
Total 2.634 6.67% 21.21% 20.9% 


{c) if the application of Commercial Radio Insti tate for 
Catonsville should be granted, the areas and populations would be as 


Loilowss 


| 
| Land Aree 
1 mv/m Contours Po tio mi.) 
West of Bay 4,285 | £0 
East of Bay (Virginia) 2,344 28 
Eest of Bay (Mary sad) 4,088 38 
Totul 2 xv/m overlap 10,317 ! 156 
est of Bay 20,153 | 295 
Sast of Bey (Virginia) 1,426 | 42 
Sest of Bay (Maryland) 4,556 64 
Total interference-free overlap 26,135 | 402 
wn OVerlip of the interference-free areas, expressed in percentages, 
wou.G be as follows: 
Smithfield | MESR 
Population frea Population Ares 
| 
West of Bay 2.07% 5.23% 16.71% 16.464 
East of Bay 0.62% 1.89% 4.96% 5.89% 
Total 2.69% 7.12% 21.67% 22.29% 


29. if ali of the applications in the Catonsville area are denied, 
the aress within the interference-free contours of voth WESR and ths 
provosed Smithfield station would-receive a minimum of '7 and a maximum 
of 17 other services. If any of such applications should be granted, 
the minimum and maximum of other services would be 7 and is, 
rospectively. 


1 
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20. The 2.0 av/s contours of Tidewater and Ste*icn WESR would alse 
cvercisp. This would include arees in the Chesapeake Bay ard rural jer 
wress we loanss 5 the southern portion os the bay. Those lend arcas would 
Sc Very s=ail in extent anit would lie eesceiatets, adjacent to the shcre 
sa Maryclanc and Virginia. 


2i. Devasted findings of fsct concerning Smithfield and the 


aéiacent oreas ere set forth in paragraphs 9 te 13, inclusive, of the 
snivias ee and meec not de repeated nere other than to note thet 
Smivitieic ates to the south of Chesapeake Bay ard that agricuiture in 
tae artes a Gevoted primariiy to raising peanuts, corn, soybeans anc 
sivsswex, largely nogs. 

22. 4s moted in paragraph ¢ of the fincings of fact of the Initia: 
Decision, she perninsuie north of the outlet to tue Atlantic Scsan and 
wstscom whe ocean and Chesapeake Bay is knows us tos “Eastern Shore" 

i COL DOTA Lee area known as Testey, wnicn lies detween and 


Convacucous to tze incorporated municipalities cf Vnenceck, Accomac ard 
Sulcy, is Lecated om the narrow peninsula (iC to iz miles wide) son- 

£2 sizlins miles morti: of the outlet to the ocean ard some 16 virlins 
smiles souvn of the Maryiaené-Virginia boundéary. The center of Teasley 
lics cuont 1.5 niles west of tne western boundary cf Accomac, 1.7 miles 
2st of tas eastern soundary cf Onancock, erd 1.06 miles north of “he 


meoruner: Sounder; oF Onley. The pepulation of the incorporated 


es cixlivies, eccorcing to the i960 U.S. Cersus, is as follows: 
C.uw2cce!, 1,759; accomc, 414; and Oniey, 415. The population of the 
w.latorpceaved area of Teasley was determined to be 742 by. counting the 
ower of residential units in the area served oy the Tasiey Post Office 
See te IF) wees everaze mumber of residents per househoia fer 


Lowom.ck Gently 2s chown in the 196C Census. A singles school systers. 
SYsS Une entire area, with ieen schools ané grade schools located in 
Va Uncncock anc Aecoms. Students from throughout the area attend 


Was SOILS. Two vVoiu.teer fire departments, one in Tasley ane one in os 
UAENeOCL, Couperete in croviding fire protection tc the entire area 

inclwaing Accomc exc Onley ard are dispatched by the telephone Ma 
esnw> on Unescock. £ singie telepzone ears » -7ceted in Inencock, : 
wicTlS Suc entire arca. Folice protection is provided in Onancock by « 

GS -carimens Sere of two fulitime and two parttime mon. Protection , 


“) sther areas is provided by tne sheriff's office which is located in > 


.cCOomac, and oF Sine Virginia State Police, which maintains an office 

avout 3.5 miles south southwest of Tazley. The only Catholic church in we 

whe area, St. Peter’s, is loceted immediately north of Onley. Methodist : 

eaarches! are located in Tasley, Onancock, Onley and Accomac; Baptist 

churches are located in Onancock, Onley and Accomac; and Episcopal and 
v 


a 5h = | 


pope churches ure iocuted in Onancock und Accomac., fccomac is 
the ecunty scat of accomeck County sand tne ususi county offices «re 
located there, as weil us a State Highway Office. The oniy municipal 
woGY uni sewage syoveas are located in Cnancock. There are two 
cupur-narkets in the area, one in Onancock and one in Tasley; the only 
Pood decler is in Tasley; the oniy Chevrolet dealer is in Onancock; the 
only Pontiac Cealer is in Tasley; and the only Chrysler-Plymouth dealer 
ts in Accomac. : 
23. ‘tne Zastern Shore peninsula has been the subject of studies 
vy vhe Division of Industrial Development and Planning of the Governor's 
urlice, Commonwealth of Virginia, and the Area Redevelopment 
idsdnistration of the United States Department of Commerce’. The peninsula 
is divided into two counties, Accomack to tne north and Northampton to the 
souta, Accomack County is about twice as large as Northampton County, 
Seth an urea and population. The 1960 U.S. Census gives the populations 
Ss 30,635 Dor Aecomack County and 16,966 for Northampton County. The 
ee peninsula, about 70 niles Jong, is mostly flat land, with some 
eS hilis on the Chesapeake Bay side. A string of off-shore island 
aches lie along the sea-side of the peninsula end are separated from the 
iceee ra Dy several miles of marshland and open bays. Of the peninsula's 
seven & merca square miles of land area, almost one-third is made up of 
conncreisi forests. Most of the remaining land is used for growing soy 
Stans, Irish potatoes, string beans, tomatoes, and various) other vegetable 
czops. Historically, one of the significant forces influencing the 
ucenomic, political, and social structures of the Eastern Shore has been 
thc relative isolation of the area. Until recently, the only connection 
setween the peninsula and the Norfolk area to the south was by ferry 
cusoss the outlet of Chesapeake Bay. In 1964, the Chesapeske Bay Bridge 
ae Tumnel was opened for vehicular traffic with rates varying from a 
winiamun of (4.00 for a passenger car with driver to $22.00) for large 
vonicles. For some years, Accomack and Northampton Counties were members 
~-. the Tidewater Virginia Development Council, as were the five counties 
\waca Saxe up the Tidewater area, Isle of Wight, Surry, Sussex, 
Uonsemoné and Southampton. In 1962, however, Accomack and| Northampton 
vounvies withdrew from the Council because of the lack of common 
interests of the Eastern Shore with the area to the south.; The only 


oroaccast station on the Eastern Shore is WESR at Tasley. 


| 
| 
| 
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2. This proceeding involves the mutually exclusive applications of 
sae Ticezate> Sroadeasting Company, Incorporated, and Edwin 8. Fischer, 
roguesting construction permits for new broadcast stations on 940 ke at 
Saivecielé, Virginia and Newport Nexs, Virginia, respectively. The 
origins? Initial Decision, which was released on July 11, 1961, 

considers ané Gisposes of ali issues except the one added in the order 2/ 
oy the Ccomission in which the record was reopened, the issues eniarged 
and the proceeding rezandced. The added issue deals with the question 


o> cvericp Between the proposed Snithfield station and Station WESR at 
Tasley, Virgints, wnceh are under common control, and requires a 
Getermination of whesher a grant of the Tidewater proposal would be in 
contravention os Section 7. -35(a) iy, of the Commission's Rules; anda, if 
SO, wnether circtcstences exist which would justify a waiver of the 
mute. 


2. resume of the history of this proceeding and the power 
s2s2 of Station W=ESR, as well as the history of the 1 mv/m overlap 
as mow axbodied in Section 73.35(a) and its chronological 
elationchip to the Medewater proposal, is necessary to a proper 
ution of this added issue. In this connection consideration must 
Siven to the question of whether such Rule is applicable at all 

wae citcumstamces kere existing; and, if so, whether the instant 


e= 
facts and Secmstences justify a waiver of the Rule. 
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- The evicexce clearly shows that the Tidewater applicant and 
censee of Station WESR are under such common control as is 
contemplated oy Section 73.35(a) of the Rules. The evidence also shows 
that there would be an overlap of the 1 mv/m contours of the Tidewater 
prososal amé Station WESR. 


\w 


Releaseé April 30, 1964. 
2/ See pase 2, supra, for text of such issue. 
3/ Section 73.35 reads, in pertinent part, as follows: 


“Multivle Omership. No license for a standard broadcast 


station shall be granted to any party (including all parties 
under common control) if: 


| (a) Such party directly or indirectly owns, 
cperaves, or controls one or more standard broadcast stations 
anc the grant of such license will result in any overlap of 
the predicted or measured 1 mv/m groundwave contours of the 
existing and proposed stations, computed in accordance with 
Section 73.183 or Section 73.186;" 


| 
| 
| 
| 
| 


wel) asvlaCaSuillvsO SOW CdClS! 20-1 Chase whiCa Gid TiOv exist at the 
Vas CwUaONS SSUALCO Ons UO ask Le socisson, on July 5, 1901, in this 
stocecdings (1) the amondmont of Suction 73.35(a), whichi was adopted 
un Mor 2u, 1964 (roileased June 9, 1964, and effective July 16, 1964); 


ln’ 


ina (2) tno increase in power srantea to Station WESR = 6, 1964. 


2. A Major complication Sn ae the expeditious ; Final ceter- 
wwinavion oF tais proceeding was tne stay of the Initial Decision nerein, 
uilceted by en orcer of the Coimtest see released August BS 1961, in 
connection with tho co-channel application of Radio Americana at 
Scitinoro, Maryland, and competing applications at Catonsville, Maryland. 
Ticowaver and Fischer, the applicants in the instant proceeding, were 
snocornt bystanders in the compliczted and litigious proceeding involving 

application of Radio Americana, which was the basis of the stay of 
ideration of this proceeding for more than three and a hali yoars. 4/ 
ng this interval tne two evonts above referred to, and of major 
ortance to this procecding, occurred, i.e., increase in power of 
svion WESR and ucopvion o% vhe ncw overlap Ruie, in that chronoiogical 
cries. 
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6. iv is noted that at the time the record was reopened - as well 
2s at the vime the power increase to WESR was granted - and the issue 
ecdea which referred to "Section 73.35(a)", Section 73-35(a) read as 


Soilows: 


‘Muitivie ownership. No license for a standard 


roadcast station shall be granted to any party 
{including all parties under common control) if: 


®{2) Such party directly or indirectly owns, 
opsrates or controls anothor standard broadcast station, 
& sudstantial portion of whose primary service area 
would receive primary service from the station in ques- 
tion, except upon a showing that pudlic interest con- 
venience and necessity will be served through such 
mulvipio ownersnip situation;"* 


' 
! 
1 
! 


/ Tas order of stay was released August 3, 1961, and the stay was lifted 
oy orcor released March 4, 1965, after the dismissal of the Radio 
fmericana application and the imposition of a condition that, in the 
ovent of a grant to any of the named other applicants whose applications 
are Simiic sly situated in some respects to that of the application of 
Radio Americana, but filed years later, such applicants must accept 
Whatever interference would be caused by a grant of either the Tidewater 
or the Fischer proposal involved in this proceeding. Whether the Radio 
Americana saga is, even now, actually at an end may be debatable, since 
there is now pending before the Commission a petition for reconsideration 
of the action dismissing the Radio Americana application. 

| 


% 


~~ 
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The present Rule was not adopted until May 20, 1964, did not become 
public knowledge until June 9, 1964, and did not become effective until 
Juiy 16, 2964. 


7. While prior to amendment of Section 73.35, Section 73.35(a) was 
couched in terms prohibiting parties from owning, controlling, or 
crorating standard broadcast stations if their primary service contours 
cveriapped substantially, the new amendment bars overlap of the predicted 
1 =vf= service contours between comzonly owned or controlled standard 
broadcast stations. In the Report and Order adopting the present Rule 
(Docket No. 14711; FCC 64-445; 2 RR 2d, 1588, 1603), the Commission stated 
that, 


“The new rules will be effective as to pending 
applications, inciuding hearing cases, as well as new 
appiications.*® 


In the Report and Order, supra, page 1602, reference was also made to 
coments raising questions as to situations where the overlap might occur 
over water or in a cesert. In this connection the Commission said, 


"So> the most part, these hypothetical problems 
are nighly speculative and, to the extent that one or 
more may ever materialize, are sudject to individual 


examination upon requests for waiver of the rule.” 


sncvner important action of the Commission in connection with the appli- 
casility_¢°' tne Ruie here under consideration is contained in a Public 
Notice, Y/ entitled "Applicability of New Brcadcast 'Duopoly' Rules”, 
acopted Juiy 8, 1964, and released July 9, 1964, in which it was announced 
uy the Comission that, 


"The Commission today decided that applications in 
hearing status concerning which a Hearing Examiner had 
released en Initial Decision prior to June 9, 1964, will 
ve treated as an exception to this policy and will be 
Gisposed of under the old overlap rules in effect prior 
to Juiy 16, 1964." 


8. The question of the applicability of the present Section 73.35(a) 
of tne Rules was raised during the further hearing in the instant pro- 
ceecing anc was argued at some length. The Hearing Examiner, after 
observing taat the question was a close one, ruled that Tidewater should 
adduce evidence relative to the overlap matter, so that this proceeding 


5/ Wniie this was denominated “Public Notice", its text clearly shows that 
it was, in fact, a formal action of the Commission expressed in the oxact 
language of the Public Notice. 


» 
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woulcg not have to ce remandec asain for tne taking of rurtior evidence, 

in the cvent that some higner forum should nold the 1964 anendmont 

applicable to tne Tidewater proposal. 

9. Separate and apart from the close question of the applicability 

£ the prosent Rule to this proceeding, particularly in view of the 

Public Notice of the Commission of July 9, 194, factors exist which 

support the request for a Waiver of the Rule. One is the fact that a 

major portion of the overlap occurs in Chesapeake Bay and over uninhapited | 

marsh lands immediately adjacent thereto, and the other is the seperate | 

and distinct relationship of the communities, separated as they are by 

bodies of water. This would appear to be one of those situations to 

which the Commission had referexce in the Report and Order adopting the 

Rule, suora, as boing a proper matter for individual examination upon 

reguest for waiver of the Rule. 


30. On the other side of the coin is the fact cn » subsequent to 
the issucnce of the Initiai Decision out prior to the adoption of the 
new Rulc, tne principal owners of Tidewater and Station WESR requestod, 
and wore granted, increase in power for Station WESR, which, in turn, 
croated the 1 mv /m overlap question and, as a concomitant action, 
Tidewater petitioned to reopen the instant proceeding and to have the 
new issue now under consideration added. The petition'to reopen and 
add issue was filed by Tidewater on March 16, 1964, and was acted on 
by tho Commission on April 30, 1964, at a time when the request for 
inereaso in power at WESR was pending. In fact, the WESR power increase 
application was granted on May 6, 1964, about one week| after this reccrd 
was <eopened and the issue added. It must be remembered, nowey, r, tnat 
ail of this took place prior to the adoption of the amendment 2 and, 
particularly, prior to the Comnission's interpretative! Public Notice of 
July 9, 1964, in which it was unequivocally stated that the new Rule 
Wonid not apply to applications in which Initial Decisions had already 
been issued. | 

li. After a careful consideration of the entire record in this 
procecding, particularly as reflected in the foregoing findixgs, it is 
conciuded that Tidewater Broadcasting has met the criteria of Section 
73. 35(a) effective at the time the record was reopened and the new 

ssue addod. As has already been indicated, there is serious doubt as 
to whether the amendment to Section 73. 35(a), adopted in late May, 
roleased in early June, and effective July 16, 1964, is applicable to 
the Tidewater proposal. especially in view of the formal action of the 
commission as shown in the Public Notice adopted July 8, 1964, and 
released July 9, 1964; and if it should later be held that such amendment 


6/ Notice of Proposed Rule Making does not, of course, constitute adoption 


action and, furthermore, it is well established that numerous proposed 
rules have not been finally adopted. 


- S - 


apnicaale, it is believed tnat Tidewater has met the burdon 
cossary Sor a waiver of such Rule, and the evidence developed at 
Turther hearing in comnection with the new issue is not sufficient 
isturs the disposition of this proceeding made in the Initial 
Decisioa, reieasec July ll, 1961. 


IT IS, THEREFORE, ORDERED, This 16th day of April, 1965, that 
tne ordering paragraph contained in such Initial Decision is hereby 
resifirmec. 


Z “ 
Ge - ‘ % ‘ \ ~ _ o~ aps 
Elizabeth C. Smith 

Hearing Examiner 

Federal Communications Commission 


Releeseé: April 19, 1965 

axa eiicetive 5C days thereafter, subject 
tc vne ocrovisions of the Rule cited in the 
crcering clause above. Exceptions, if any, 
must Se filed within 30 days of the release 
Gate unless an extension is duly granted. 
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: MALLYCK & BERNTON 
621 COLORADO BUILDING 
WASMINGTON 5. 0. C. 


WihLLial ® BCANTON 
C. THCOOORE MALLYCER 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D. C. 2055% 


For Commission Action 


In re: 1) Application of Edward R. Fischer 
. for a new station in Newport News, 
Va. (Docket 13248) | 


' 2) Application of A-C Broadcasters 
ry for a new station in Annville- 

Cleona, Pa. (Docket 14440). 
€ Dear Mr. Waple: ! 


v - On December 27, 1965, the Commission released a "Policy Statement on 
Section 307 (b) Considerations" (Public Notice 77438, FCC 65-1153), 
relating to applications for standard broadcasting facilities 
involving suburban communities. The new policy embodied in this 
"Statement" may well have a serious impact on two applications repre- 
sented by this office that are both under consideration |by the Conm- 
mission itself. One case involves che application of Edwin R. Fischer 

nt for a new AM station at Newport News, Virginia, (BP-13114%, Docket 

/ No. 13248), which application was filed on Vay 15, 1959, and 
designated for hearing on October 28, 1959.=/ The other application 
is that of A-C Broadcasters for a new AM station at Annville-Cleona, 
Pa. (BP-14890, Docket No. 14440), which application was! filed on 
April 28, 1961, and designated for hearing on December 20, 1961.2/ 


It is the intent of this letter to show that an immediate grant of 

: both applications would be consonant with the objectives of the Com- 
mission's new 307 (b) policies referred to above; would serve the 
public interest by providing the cities of Lebanon, Pa.' and Neyport 
News, Virginia, with their second local transmission service;s— and 


i 


1/ The Fischer application is mutually exclusive with the applica- 

J tion of The Tidewater Broadcasting Company, Inc. requesting identical 
facilities for Smithfield, Va. (Docket No. 132%3) and came before the 
Commission for oral argument on December 9, 1965 on exceptions to the 
Initial Decision and Supplemental Initial Decision. 


2/ The A-C application is mutually exclusive with the lapplication of 


ra Saul M. Miller, requesting the same facility for Kutztown, Pa. (Docket 
- No. 14425). It is before the Commission on Application for Review from 
Decisiors of the Review Board. | 


3/. In the case of Newport News, this presumes the finalization of a 
Bendin Initial Decision to deny the yenewal application of Station 
TID, Newport News, Va. (Docket No. 15983). | 


- 


< 


Mr. Ben -F. Waple, Secretary 
Federal Communications Commission -2- January 3, 1966 


would benefit the administrative process by bringing to a conclusion 
“two hearing proceedings that are now 6 and 4% years old, mee Dee eae 


i 


NEWPORT NEWS 


i 


In the oral argument recently held before the Commission in connection 
with the Fischer and Tidewater applications, the undersigned set forth 
numerous reasons why the Smithfield application should be denied -- the 
most important one being the Commission's rule and policy prohibiting 
significant overlap of the service areas of commonly-owned stations. 
Since the Smithfield application must be denied on this ground alone, 
and since Fischer has been held to be a fully qualified applicant, 
all Section 307 (b) considerations would normally be rendered moot; 
and the Fischer application for Newport News would be automatically 
granted. | 

| 
However, since the 5 mv/m contour of the Fischer proposal for Newport 
News does penetrate the city of Norfolk, and since the procedural 
posture of the instant case is not unlike that in Jupiter Associates, 
Ine. (Dockets 14755, et al.), the Commission may be contemplating 
remanding the Fischer application for further hearing under its new 
Policy on Sec. 307 (b) as was done by its December 27th Memorandum 
Opinion and Order in Jupiter Associates, Inc. (FCC 65-1156, Mimeo 76956). 
It is our hope, however, that this letter may persuade the Commission 
that such action is wholly unnecessary. 
Based on the Commission's action in Jupiter Associates, Inc. (supra), 
the new issues under Sec. 307 (b) that wou ave to be resolved with 
respect to the Fischer application would be the following: 


1. Ascertainment of the separate and distinct program needs 
of Newport News. 
| 
2. Extent to which such needs are being met by existing 
standard broadcast stations. 


3. Extent to which Fischer's program proposal wind meet 
such needs. 


| 
4%. Extent to which Fischer's advertising revenues will come 
from Newport News and Norfolk, Virginia, respectively. 
| 


These questions will be discussed seriatim below. 


I. 
1. The separateness of Newport News from Norfolk is an established 
geographic and political fact. Newport News is situated/at the 
southern tip of the Virginia Peninsula, which is separated from the 
mainland by the James River on the west and Hampton Roads (the entrance 


Mr. Ben F. Waple, Secretary ee 
Federal Communications Commission -3- January 3, 1966 


to Norfolk Harbor) on the south. The only road connections between 
Newport News and Norfolk are over the James River Bridge (toll $0.90) 
and, via Route 17, through Portsmouth (a total of almost 30 miles to 
downtown Norfolk) or the more direct route via the Bridge-Tunnel 
(toll $1.25), which is still about ten miles to downtown Norfolk. 
(See map attached.) | 


2. Newport News is, of course, 2 political entity, se end 
apart from Norfolk. The present city of Newport News represents the 
consolidation, on July 1, 1958, of what had previously been the separate 
cities of Newport News and Warwick (Fischer Exh. %, p. 2. )i The city 
as so constituted has an area of 6% scuare miles (Ibid. p- 1) anda 
1960 Census population of 112,832 (Ibid. p. 3). It is an "Independent 
City", governed by a seven member City Council and administered by a 
City Manager whom the Council appoints. The Council elects the School 
Board, a city Clerk, Judges of the lower courts, City Attorney, City 
Auditor and members "of the city's various boards and Commissions. (Ibid. 
p- 39. | 

| 
| 

3. The Bureau of the Budget has established five Standard Metro- 
politan Statistical Areas within the Commonwealth of Virginia. The Nor- 
folk-Portsmouth SMSA lies south of Hampton Roads. Newport News, however, 
is one of the principal cities of the Newport News s-Hampton SMSA, located 
on the Virginia Peninsula, and composed of the Sties o ewport News 
and Hampton and York County. Hampton, like Newport News, ae an "Inde- 
pendent City", unassociated with any county. 

4%. Similarly, the Bureau of the Census has recognized six separate 
Urbanized Areas within the Commonwealth of Virginia; and, again, there 
is : Norfolk-Portsmouth Urbanized Area south of Hampton Roads and a New- 


por t News-Hampton Urbanized Area to the north. 


S$. The Federal Communications Commission itself aopniwes Newport 
News-Hampton as a separate radio market; and, in its = reports of 
"AM-FM Broadcast Financial Data", lists "Newport News-Hampton" separately 
from "Norfolk-Portsmouth". Even when one of the Stations in the Newport 
sean S ee eae Market railed to qualify for a listing in the annual AM-FM 
Financial Report for 196%, there were only two AM stations te be listed 
for that market for that year, and Commissicn policy precluded the publi- 
cation of their figures, the report still listed the Newport News-Hampton 
market separately (without giving any figures for it) rather than consoli- 
dating the figures for the stations there with those of t te Norfolk- 
Portsmouth market. ! 
6. This separateness, recognized by the Commission itself, by 
itself bespeaks the need for separate and distinct programming for Newport 
News and the Newport News-Hampton area. 


rr. | 


Within the Newport News-Hampton SMSA and Urbanized Area, t there are three 
commercial AM stations operating: | 


1 
i 
' 
1 
| 
| 
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WGH, licensed to Newport News, and operating 
with 5 KW power, fulltime, on the fréquency 
1310 KC. The licensee corporation is owned 
by Daily Press. Inc., publisher of the only 
morning, evening and Sunday newspaper in 
Newport News. 


WTID, licensed to Newport News and enact with 
1 KW, daytime-only, on the HRS 1270 KC. 


WVEC, licensed to Hampton, and operating with 
250 watts power, fulltime, on the sare 
1490 KC. 


As indicated in footnote 3, supra, there is an Initial Decision outstand- 
ing looking towards a denial of the WIID application for renewal of 
license for failure of prosecution (Docket 15983, BR-1749). A Memo- 
randum Opinion and Order of the Commission, released September 22, i965 
in this same proceeding, looks towards this seme result, so Et can be 
assumed that Newport News will shortly be left with only one station 
(WGH) and the Newport News-Hampton market with only two. 


Obviously one station will be insufficient to serve the needs of a 
city the size of Newport News and, two stations will be insufficient to 
serve the Newport News-Hampton market. The population over the years 
of Newport News, Hampton and York County (the three conperenc parts 
of the Newport News-Hampton SMSA) has been as follows: 
| 
Newport News | 


(including 

Warwick) Hampton York County ' Total 
1900 24,523 19,460 2,448 46,427 
1910 26,246 21,225 YLAY [WS / $5,228 
1920 47,013 25,249 8,086 80, 3cs 
1930 43,246 26,217 7,615 Tae 078 
1940 — &6,315 38,181 8,857 93, °353 
1950 82,233 60,99% 11,750 154.977 
1960 113,662 83.258 21,583 224,503 


| 
Moreover, a comparison of the populations and other indices of activity  . 
between the Newport News and Norfolk markets shows that Newport News will 
have a far greater need than Norfolk for an additional station. 


The Bureau of Census 1962 County and City Data Book shows that: 1) The 
population of the Newport News-Hampton Urbanized Area is 29.1% of the 
combined populations of the Newport News-Hampton and Norfolk-Ports- 
mouth Urbanized Areas; 2) The population of the Newport News-Hampton 
SMSA is 27.6% of the combined population of the two SMSA's; 3) The bank 
deposits in the Newport News-Heampton SMSA as of 1960 represented 29% of 
the total in both SMSA's; 4%) The Retail Sales of the Newport News- 
Hampton SMSA as of 1958 represented 27.3% of the total; and S$) The 
total civilian labor force in the Newport News-Hampton SMSA! as of 1960 
was 30.2% of the total in both. | 


Mr. Ben F. Waple, Secretary 
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According to the Commission's 196% report on AM-FM Broadcast Financial 
Data, the Norfolk-Portsmouth SMSA was credited with 7 AM stations 

and the Newport News-Hampton SMSA with 3, including WTID. | Assuming 
the ultimate denial of the WTID renewal application and a grant of the 
instant application, a Newport News station, the number of stations in 
both markets would remain the same. 


If the Commission were to ascribe the instant appiication to Norfolk 

it would have the effect of ascribing 80% of the facilities of the 

two markets to the Norfolk SMSA. However, the population figures 

and other indices of need set forth above show that Newport News-Hampton 
has a need for 30% of the total facilities of the two markets , and 

that Norfolk's need will be satisfied with 70%, which is exactly what 
will obtain from treating the instant proposal, as it should be, asa 
proposal to replace WTID in Newport News. Only in this way will the 
legitimate and separate needs of Newport News and the eS News- 
Hampton SMSA be satisfied. 


| 
Ta | 
| 


The record in this proceeding shows that, although the programming of 
the Fischer proposal was designed, in part, to meet the needs of the 
rural areas on the west bank of the James River, its primary thrust 
was to meet the needs of the Virginia Peninsula, on which Newport News 
is situated. | 

Fischer Exhibit 11 sets forth the details of this applicant's program 
policy. It features "Coverage in Depth" of relevant news stories, to 
be broadcast by personalities to be known as the station's “Reporters”. 
Two individuals will be assigned as the "Hampton Roads Reporter" >» end 
together will have eight S$ minute progrems daily and seven on Sunday. 
Their "beat" will be Newport News and the other perts of the Virginia 
Peninsula. They will handle broadcasts of local- news, calendars of 
local events, promotion of projects of civic and charitable organiza- 
tions and "Five Minute Features" which will be brief essays giving 
"Coverage in Depth" treatment to items of local importance. 


Important duties of the Reporters will include the station's liaison 
with local civic and charitable organizations; another duty will be 

to obtain and produce interviews with "very important persons" visiting 
the area. : 

Because of the large number of Governmental installations lin the area, 
principally military in nature, a five minute period of military news 
has been scheduled each day. 


Educational programming will center Sronne a “School Board" program which 
will deal primarily with the problems of education, educators and 
educational institutions. The Suverintendent of Schools of Newport 

News was contacted and indicated interest in participating in this 
program. The "Hampton Roads Forum" was projected as a weekly discus- 
sion program that would deal primarily with local subjects. 


aes 
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In connection with the development of his program, Mr. Fischer 
personally contacted a total of 132 organizations, of which) 49 

related to Newport News exclusively, 6 to Hampton and 9 to York 

County. Thirty-two others were “Lower Peninsula” organizations 

which did not restrict their activities to any single comunity or 

part of the metropolitan area. A total of 52 of these organizations 
gave Mr. Fischer promises of assistance in programming or statements 

of an intent to use the station's facilities. Of these, 4&1) were 
organizations identifying themselves with Newport News or other parts 

of the Peninsula. Of the remainder, 8 came from organizations on the 
West Bank of the James River, one from Gloucester and only from 
Norfolk. . (Fischer Exhibit 6.) The foregoing is ample evidence that 

the Fischer proposal intended to, can, and will, meet the specific needs 
of Newport News and adjacent areas. 


IV. | 


It is, of course, true that Station WITID, Newport News, has; gone into 
bankruptcy. This does not mean, however, that Newport News’ cannot 
support its second station or the Newport News-Hempton SMSA’ support its 
third. The figures are to the contrary, so that it must be) assumed that 
WTID's difficulty arose either: 


a) because it could not command a fair share of the 


market, or 


b) because the debt load imposed on it by prior owners 
was so excessive that it could not be serviced with 
reasonable revenues. 


As indicated above, no figures for the Newport News-Hampton market have 

been made public for 196%. However, the figures for 1963, “et and. 

1961 are available; and they show the following: 

1. a. In 1961, the broadcast revenues of the three stations in the 
Newport News-Hampton market represented 28.7% of the broadcast 
revenues of the ten stations in the two markets of! Newport 
News-Hampton and Norfolk-Portsmouth. 


db. In 1962 the revenues of the three Newport News-Hampton sta- 
tions represented 29. 6% of the total revenues of the ten 
stations in the two markets 
| 
¢. In 1963 the revenues of the Newport News-Hampton stations 
represented 29.0% of the combined revenues of the two markets ; 
and ! 


2. a. In 1961 the average broadcast revenue of the three AM sta- 
tions in the Newport News-Hampton market was ‘9%% of the 
average revenue of the seven stations in the Norfolk-Ports- 
mouth market and $5% of the average revenue of all stations 


located in Metropolitan Areas. 
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b. In 1962 the average revenue of the Newport News- 
Hampton stations was 98% of that of the Norfolk-Ports- 
mouth stations and 96% of the national average for 
stations in Metropolitan Areas. | 


¢. In 1963 the average of the Newport News-Hampton stations 
was 95% of that of the Norfolk-Portsmouth stations and 
94% of the national average for stations in Metropolitan 
Areas. | 
Based on these figures, and the retail sales figures referred ‘to above 
(showing that Newport News-Hampton has 27.3% of the total retail sales 
of both markets) it is clear that Newport News is holding its own as a 
radio market, both with respect to Norfolk-Portsmouth and with respect 
to the national average; that it has its fair share of the retail sales 
of the two markets and that it can support 30% of the total radio 
facilities assigned to both markets. | 


On the basis of the foregoing, it is respectfully submitted, the Fischer 
application can, and should, be considered as an application for a 
Newport News facility, notwithstanding the fact that its 5 mv/m contour 
does penetrate the city of Norfolk; but that -- in view of the dis- 
qualification of the Tidewater application for reasons of overlap, it 
should be granted without regard to what city the Commission ascribes 

it for purposes of Sec. 307 (b). | 


LEBANON, PA. 


The A-C Broadcasters application for Annville-Cleona, Pa. is ixtual2y 
exclusive with the application of Saul M. Miller for Kutztown, Pa. 
The Examiner once, and the Review Board, twice, have found Saul M. Miller 
lacking in the requisite character qualifications to be a Commission 
licensee. An Application for Review has been filed with the Commission 
for review of this determination. It is fair to presume that the Commis- 
sion will likewise find Saul M. Miller to be disqualified. Consequently 
the application of A-C Broadcasters could be granted, as the Hearing 
Examiner recommended, by reversing the Review Board's two-to-one holding 
that the "Suburban Issue" and "Dual City Identification" aoe required a 
denial of A-C Broadcasters’ application. 

| 
In its own Application for Review now pending before the Commission, 
A-C Broadcasters has amply set forth reasons why the Review Board' s 
majority opinion was wrong in its "Suburban Issue" holding. ‘Now the 
Commission's new 307 (b) policy renders moot the "Dual City Identification" - 
issue. In Par. 4% of its Memorandum Opinion and Order in Jupiter Associates 
Ine., referred to ..hove, the Commission held that an applicant Tho 
fails to establish ti..t it will realistically serve its specified station 
location under the programming and revenues issue will be deemed to 
propose to serve the most populous community whose geographic boundaries 


4) 
OR: 


| 
| 
| 
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are penetrated by its 5S mv/m daytime contour,” and an issue will be 
added to determine whether such applicant "meets all of the technical 
provisions of our rules including Sections 73.30, 73.31 and 73.188(b)(1) 
and (2), for a station assigned to the appropriate larger community." 

The $ mv/m contour of the A-C Broadcasters proposal includes |all of 

the City of Lebanon and, under new Section 307 (b) policy, the Commission 
may well treat this proposal as one for Lebanon, Pa. rather than for 
the communities of Annville and Cleona which are now specified. In 
determining whether this proposal would qualify es a Lebanon station 
under Sections 73.188(b)(1) and (2), it is necessary only to. determine 
if it would place a 25 mv/m signal over Lebanon's business districts 
and a 5 mv/m signal over entire residential area of Lebanon. As shown 
in Figure 12A, attached hereto, the A-C Broadcasters’ proposal coes meet 
these criteria of the Rules. Since the main studio will be located at 
the transmitter site, the requirements of Sec. 73.30 and 73.31 are 
likewise satisfied. Consequently, there is no bar to the A-C Broad- 
casters’ proposal being granted as a Lebanon operation if Commission 
policy should consider it as such. In doing so, the Commission would 
be providing the City of Lebanon with a population in excess! of 30,000 
with its second local transmission service and its third reception 
service, and would provide Lebanon County with a population in excess 
of 90,000, with its second transmission service and some portions of 
the county with its fifth reception service. 


In view of the foregoing, an immediate grant of the two subject appli- 
cations would be consonant with the objectives of the Commission's 

new 307 (b} policies referred to above; would be in the public interest 
by providing the cities of Newport News, Virginia, and Lebanon, Pa. 
with a second local transmission service (assuming a denial ‘of the WTID 
renewal application); and would benefit the administrative process Hy 
bringing to a conclusion two hearing proceedings that are now 6 and & 
years old, respectively. 


Respectfully ae 
MALLYCK § BERNTON | 
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THE TIDEWATER BROADCASTING COMPANY, 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Bartley dissenting and issuing a 
statement; Coamissioner Cox not participating. 


1. This proceeding involves the applications of The Tidewater 
Broadcasting Company, Incorporated (Tidewater) and Edwin R. Fischer 
(Fischer) to establish new standard broadcast stations at Smithfield and 
Newport News, Virginia, respectively, each to operate as a Class II 
station on the frequency of 940 kc, with a power of 10 kw, daytime only. 


2. An Initial Decision, FCC 61D-102, released July 11, 1961 
and a Supplemental Initial Decision, FCC 65D-16, released April 19, 1965, 
proposed grant of the Tidewater application for Smithfield. Oral argu- 
ment on exceptions to the Initial and Supplemental Decisions was heard 
before the Commission en banc on December 9, 1965. 


3. Although, as will appear hereinafter, this eens must 
be remanded for further hearing in light of our new policy on Section 307(b) 
considerations,1/ we think that we should resolve at this juncture an out- 
standing multiple ownership question so that the parties hereto may be 
aware of the Commission's disposition of this matter. The multiple 
ownership question treated in the Supplemental Initial Decision is whether 
grant of the Tidewater proposal would be contrary to the provisions of 
Section 73.35(a) of the Commission's Rules and whether circumstances exist 
which would justify waiver of the Rule. The Examiner concluded, among 
other things, that the provisions of Section 73.35(a) —— be waived. 


1/ Policy Statement on Section 307{») Considerations fo St andard Broadcast 
Facilities Involving Suburban Communities (FCC 65-1153). re: hensed December 
27, 1965, 


a2 2- . 
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Her findings and conclusions in the Supplemental Initial Decision are 
adopted, except for the ordering clause. Fischer exceptions to the Supple- 
mental Initial Decision Nos. l-% inclusive, 6-9 inclusive, and No. 10 to 

the extent that it disagrees with the Examiner's conclusion to waive the 
multiple ownership rule, are denied. Exception No. 1 of the Chief, Broadcast 
Bureau and Tidewater exceptions Nos. 1 and 2 to the Supplemental Initial 
Decision are also denied. 


& After the inclusion on April 30, 1964 of the multiple ownership 
issue in the proceeding, the Commission issued its Report and Order (Docket 
No. 14711, FCC 64-445, released June 9, 1964) amending its multiple owmer- 
ship rules. Although the Commission later released a Public Notice (FCC 
64-636, July 9, 196%) relaxing the applicability of the new rules to applications 
which were in hearing status and which were the subjects of initial decisions 
prior to June 9, 196%, the relaxation did not apply to the instant case because 
the 1961 Initial Decision did not consider the multiple omership question. 
The Examiner allowed an evidentiary showing unde> both the old and new multiple 
ownership rules, and in her Supplemental Initial Decision made findings under 
both. While we are of the view that the new rules with their more stringent 
requirements apply to this eeding, we with the Examiner's conclusion 
that waiver of these rules (Section 73035(an is warranted. The ovarlar of 
the 1 mv/m contour of the Tidewater proposal for Smithfield ana tnat or Station 
WESR, Tasley, Virginia, in which two of Tidewater's principals own interests, 
will cecur mainlv over a large body of water and adjacent. uninhabited marsh 
lands, The overlap was occasioned in large measure oy the subatantial salt 
water naths of high conductivity which occur between Smithfield and Tasley. 
Moreover, seocarated as they are by large bodies of water, Smithfield and | 
Tasley are cieariy separate ama distinct communities. Thus, we hold that - 
the overlap of 1 mv/m contours does not bar a grant of the Tidewater application. 


5. Our examination of the Tidewater and Fischer applications “ 
discloses that both applicants’ proposed 5 mv/m daytime contours will penetrate ’ 
the geographic boundaries of at least one other community of over 50,000 
persons and with a population at least twice as large as that of each 


applicant’s specified station location. Accordingly, we are persuaded for ° 
the reasons enunciated in our Policy Statement, supra, that a determination - 
should be made in the proceeding whether each of these suburban proposals 


will realistically serve its own specified station location or some other 

larger commnity. We shall therefore revise the issues in this proceeding 

so that, in addition to the usual 307(b) -evidence concerning the independence 

of a suburban commmity from its centrai city (much of which has already ° 
been adduced), the parties may fully explore all matters relating to the 
need for each of these proposals. Thus, each of the applicants will be 
expected to show the extent to which it has ascertained that its specified 
station location has separate and distinct programming needs, the extent to 
which these needs are not being met by existing standard broadcast stations, 


t Pe “2 


I 
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and the extent to which its program proposals will meet these needs. 
Additionally, each of the applicants will be expected to adduce evidence 
as to whether the projected sources of advertising revenues from within 
its specified station location are adequate to support its proposals as 
compared with its projected sources from all other areas. | 


6. An applicant who fails to establish that it will realistically 
serve its specified station location under the programming | and revenues 
issue will be deemed to propose to serve the most populous community whose 
geographic boundaries are penetrated by its 5 mv/m daytime contour, unless 
the evidence establishes that it will realistically serve a third community 
whose boundaries are penetrated by its 5 mv/m daytime countour. 2/ 
Accordingly, an issue will also be added to determine whether these 
applicants meet all of the technical provisions of our Rules, including 
Sections 73.30, 73.31, and 73.188(b)(1) and (2), for a station assigned 
to the appropriate larger community. Finally, the burden|of proof with 
respect to these additional issues will be upon the individual applicants 
in each instance. 3/ 

ACCORDINGLY, IT IS ORDERED, This 19th day of January , 1966, 
that this proceeding IS REMANDED to Hearing Examiner Elizabeth C. Smith 
for further hearing and for preparation of a Supplemental [Initial 
Decision consistent with this Memorandum Opinion and Order; and 

| 

IT IS FURTHER ORDERED, That the issues in this proceeding 

ARE HEREBY ENLARGED as foliows: 


(a) To determine whether each of the propopale will 
realistically provide a local transmission 
facility for its specified station location or 
for another larger community, in light | of all 
of the relevant evidence, including, but not 
necessarily limited to, the showing with respect to: 


2/ See paragraph 11 and especially footnote 1 appended thereto of our Policy 
Statement, supra, for the effect of such service to a third community. 

3/ The Commission notes that Fischer in a letter of January 3, 1966 has 
alleged, on the basis of information set forth therein, that grant of his 
proposal is consonant with our Policy Statement, supra, and remand is un- 
necessary. However, Fischer's contentions are premised upon his view that 
the Tidewater application must be denied because of the multiple ownership 
question, and that since he is a “fully qualified applicant all Section 
307(b) considerations would normally be rendered moot; and) the Fischer 
application for Newport News would be automatically granted.” Since we 

hold that Tidewater is not disqualified under the multiple ownership issue, 
and that waiver of the provisions of Section 73.35(a) is warranted, we are of 
the view that remand and further hearing is required as se both the Tidewater 


and Fischer proposals. 
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(1) The extent to which each specified station 
location has been ascertained by each applicant 
‘to have separate and distinct programming needs; 


(2) The extent to which the needs of each specified 
‘station location are being met by existing 
standard broadcast stations; 


(3) The extent to which each epplicant's program pro- 
‘posal will meet the specific, unsatisfied programm- 
ing needs of its specified station location; and 


(4) The extent to which the projected sources of 
each applicant's advertising revenues within its 
|specified station location are adequate to support 
its proposal, as compared with its projected 
sources from sll other sreas. 


(b) To determine, in the event that it is concluded pursuant to 
the foregoing issue (a) that one or both of the proposals 
will not realistically provide a local transmission service 
for its specified station location, whether each such 
proposal meets all of the technical provisions of the Rules, 
including ‘Sections 73.30, 73.31, and 73.188(b)(1) and (2), 
for standard broadcast stations assigned to the most 
populous community for which it is determined that the 
proposal will realistically provide ea local transmission 
service, 


FEDERAL COMMUNICATIONS COMMISSION * 


Ben F. Waple 
Secretary 


Released: January 20, 1966 


® See attached Dissenting Statement of Commissioner Bartley 
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DISSENTING STATEMENT OF COMMISSIONER ROBERT T. BARTLEY 


i 
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I dissent to the remand. 


Tdewater is in violation of Section 73.35(a) of our Rules on 
multiple ownership, and, in my opinion, justification for a waiver has 
not been shown. 


As stated by the Broadcast Bureau in its exceptions, i waiver is 
not warranted where, as here, there ae no demonstration of & compelling 


public need. Dover Broadcasting Company, - FCC 65-404, May 13,1965. 


In the remand order, a waiver rests on the overlap os over 
a large body of water and uninhabited marshland; and on Smithfield and 
Tasley being separate andi distinct communities. However, substantial 
overlap occurs also over inhabited land, affecting 48% of the population 
in WESR's interference-free contour ani 5.7% in Tidewater's, Moreover, 
WESR's being the only station in Tasley and on the Virginia Eastern 
Shore militates against a waiver. 

With the disqualification of Tidewater under Section 73. 35(a), there 
is no need for Fischer to submit further evidence pursuant to our 307(b) 
Policy Statement, and I would grant the Fischer proposal. | 
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Robert i. Booth, Jr. on pet of The Tidewater Broadcasting 
Commany, spcOrnOrs ted; Willian P. Bernton and E, Theodore Mallvek 
on behalf of Edwin R. eeocers Larry My 5erkow and ornest east on 
behalf of the Broadcast Bureau of the Commission. 
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Preliminary Statezent 


1. In view of the protracted lensth of this sroceeding, a brief 
resume of its history will be helpful. ‘The two above-styled applica- 
tions were filed in Feoruary and May 1959, respectively, ang were 
originally designated for hearing on October 28, 1959 -- more than 
seven years ago. The October 1959 Order of Designation also set for 
hearing some 30 other applications for the same or sinilar facilities 
in other areas, along with the two instant ones. S5y reason’ of mesne 
severances and grants of certain of the applications, and amendments 
or dismissals of others, the original mlti-party proceeding was 
severed into a number of smaller proceedings, one of which is here under 
consideration. 


2. The hearing with respect to the originally srecified issues 
relatiny to the tyo instant applications was held and the record therson 
"25 Closed hy order released Hearch 10, 1961. Initial Decision was 
thereafter issued on July 5, 2 961 (FOC 61D-102). (The text of the issues 
relating to Tidewater and Fischer specified in the original Order of 
RNesienation of October 1959 is set forth on pages 2, 3 and 4 of such 
Tnitial Decision and the findings and conclusions based upon the hearing 
record with respect thereto, as set forth in such Initial Decision, are 
reaffirmed herein.) ! 


. 
wat 


nal 


i 


3. Sudsequently, on August 3, 1961 (FCC 61-935), the Commission 
en banc, on its own motion, issued an order staying consideration of 
the two instant! applications “pending further review by the Commission." 
On September 13, 1961, consideration of the Tidewater and Fischer appli- 
casions was again stayed by the Commission en benc (in Memorandum 
Opinion and Order involving the application of Radio Americana, Inc., ° 
Docket No. 13245, FCC 61-1100). Petition to lift the stay was denied 
by the Commission on November 15, 1962 (FCC 62-1176). 


4. No further action was taken in this proceeding until April 30, 
1964, when the Comission issued an order (FCC 64-355 corrected) which 
recpenec the record and directed that a further hearing be held on a 
epee issue. = The order of remand also provided that 


“/i stay is to remain in effect until further order of the Commission." 


5. The hearing with respect to the new issue specified in the first 
remand order (FCC 64-355) was held on various dates in May, September, 
and November, 1964 and the record closed on November 30, 1964. The Sup- 
plemental Initial Decision with respect to the additional issue specified 
in the order of remand, and based upon the evidence adduced at the further 
nearing, was issued April 19, 1965 (FCC 65 D-16). Thereafter, oral argu- 
ment on exceptions to both the Initial Decision and the Supplemental 
Initial Decision was heard before the Commission en bane on December 9, 
1965. 


6. On January 20, 1966, a Memorandum Opinion and Order of the Com- 
mission was released in which the findings and conclusiong of the Supple- 
mental initial Decision were adopted by the Commission, except for the 
ordering clause, and it was specifically held that the overlap of 1 mv/n 
contours does not bar a grant of the Tidewater application. In this same 
Memorandum Opinion end Order (FCC 66-61), the proceeding was remanded for 
the second time in order that a Policy Statement (FCC 65-1153) on Section 
307(b) Considerations for Standard Broadcast Facilities Involving Suburban 
Srey released December 27, 1965, may be applied to this 


proceeding 
7/ Such issue required a determination of whether a grant of the proposal 


of Tidewater would be in contravention of the provisions of Section 73.35(a) 


of the Commission's Rules with respect to multiple ownership of standard 
broadcast stations; and, if so, whether circumstances exist which would 
justify waiver of the rule. The exact text of this issue is set forth on 
Page 2 of the Supplemental Initial Decision of April 1965. (FCC 65 D-16). 


2/ This Policy Statement requires the determination of whether a suburban 
proposal will realistically serve its own specified station location or 
some other larger community where, as here, applicants’ proposed 5 mv /m 
contours will penetrate the geographic boundaries of at least one other 
commmity of 50,000 persons and with a populetion at least twice that of a 
respective applicant's specified station location. 


| 
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7. The issues in this proceeding were, accordingly, enlarged to 
add the following additional issues: 


(a) To determine whether each of the proposals will 
realistically provide a local transmission facility 
for its specified station location or for another 

larger community, in light of all of the relevant 
evidence, including, but not necessarily limited to, 
the showing with respect to: 


(1) The extent to which each specified station 
| location has been ascertained by each applicant 
' to have separate and distinct programming needs; 
(2) The extent to which the needs of each specified 
station location are being met by existing 
standard broadcast stations; 


7 (3) The extent to which each applicant's program 
proposal will meet the specific, unsatisfied 
programming needs of its specified eo loca- 


tion; and 
: (4) The extent to which the projected sourcomer each 
" applicant's advertising revenues within its speci- 


fied station location are adequate to support its 
proposal, as compared with its projected sources 
from all other areas. | 


< (b) To determine, in the event that it is concluded pursuant 
to the foregoing issue (a) that one or both of the pro- 
posals will not realistically provide a local transmission 
service for its specified station location, whether each 
such proposal meets all of the technical provisions of the 
Rules, including Sections 73.30, 73.31, and 73 0188 (b) (1) 
and (2), for standard broadcast stations assigned to the 
most populous community for which it is determined that 
the proposal will realistically provide a local trensmis- 
sion service. | 


8. Subsequent to the second remand, further prehearing, conferences 
were held on February 8, February 28, and Mey 11, 1966, and evidentiary 
hearings were held on May 17 and 18, June 21 and July 21, 1966, and the 
record closed on the last named date. Supplemental proposed findings of 
fact and conclusions of law were timely filed by both applicants and by 
the Broadcast Bureau, and reply thereto was timely filed by Tidewater. 


“> 
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Supolemental Findings of Fact 


9. The supplemental findings hereinafter made are based upon 
~evicence adduced at the further hearing held pursuant to the second 
remand orcer. The applications here under consideration request 
authorizations to establish new standard broadcast stations at 
Suitntielé and Newport News, Virginia, respectively, to operate a 
Class II station on the frequency 940 kc, with a power of 10 kw, day- 
time only. 


i0. in view of the Commission's new policy relating to Section 
307(d) considerations for standard broadcas stations in suburban 
communities, enunciated in December, 1965,=/ and since the proposed 
5 uv/a contours of both applicants’ proposals would penetrate the 
geographic Souncaries of at least one other community of over 50,000 
persons with a population at least twice as large as that of each 
applicant's specified station location, the issues in this proceeding 
were enlarged so that, in addition to the usual 307(b) evidence con- 
cerning the inéependence of a suburban comaunity from its central city 
(much of which | hed already been adduced), the parties might fully ex- 
Dlore sii =ustters relating to the need for each of their proposals in 
wna light of such new policy and in order to rebut the presumption which 
flows from the fact that the proposed 5 mv/m contours encpmpass the more 
populous comaumity. 


lil. Tidewater, epplicant for a station at Smithfield, has sought 
to rebut such presumption and introduced additional evidence under 
Issue (a), looking to that end. Edwin R. Fischer, whose ‘application 
specified Newport News as the site of his proposed station, introduced 
mo evidence in this second remand proceeding under the new Issue (a) 
and, thus made no attempt to redut the presumption that his proposal is 
in reality one for Norfolk and not for Newport News. 


Tidewater Proposal 


12. The Tidewater application specified Smithfield as its station 
location. This city has a population of 3,010 persons and is located 
in Isle of Wight County, which has a population of 17,164 persons. 
Neither Smithfield nor any part of Isle of Wight County is in an urban- 
ized or metropolitan area. While Smithfield is a part of the Tidewater 
Virginia area, as are the neardy metropolitan or urbanized areas of 
Norfolk - Portsmouth, and Newport News-Hampton urbanized areas, it is 
situated across the James River from the Newport News-Hampton area, and 
across the James and Nansemond Rivers and the Hampton Roads portion of 
the Chesapeake Bay from the Norfolk~Portsmouth area. 


_3/Policy Statement on Section 307(b) Considerations for Standard Broad- 
Cast Facilities Involving Suburban Communities (FCC 65-1153) released 


December 27, 1965. 
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13. Smithfield and Isle of Wight County in which Smithfield is 
iocated are part of the Tidewater Virginia Area, which encompasses the 
southeastern corner of the State of Virginia and occupies about 3,000 
square miles with a population of 800,000 persons. Such Area also in- 
cludes, among other territory, the Norfolk-Portsmouth urbanized area 
and numerous nearby counties. Smithfield lies approximately aopnites 
northwest of Norfolk and 10 miles west of Newport News. 

14. In the Policy Statement, su the Commission specifically 
stated that where a proposal's 5 mv/m daytime contour would penetrate 
the geographic boundaries of more than one community with a population 
of over 50,000 persons and having at least twice the population |of the 
applicant's specified community, the presumption which must be rebutted 
will apply with respect to the largest of those communities only. Here, 
the 5 oor contour of Smithfield would encompass Newport News as well as 
Norfolk, but under such criterion and the facts of this case, considera— 
tion need be given oniy to Smithfield vis-a-vis Norfolk in a consideration 
of the Tidewater proposal. | 


Engineering Considerations 

15. Detailed findings with respect vo the engineering coverage of 
the Tidewater proposal are set, forth in the July 1961 Initial Decision 
to which reference is made. The engineering evidence adduced at the 
second remand hearing shows the proposed Smithfield 25 mv/a and 5 nv/m 
contours. Conductivity values shown on Figure M-3 in the Rules and an 
inverse field intensity of 570 mv/m for the proposed Smithfield operation 
were used to determine such proposed contours. The equivalent distance 
method was used where variable paths of conductivity intervened. All 
water paths were assumed to have a conductivity of 5,000 mm/m./ The 
Smithfield proposal places a 5 mv/m signal over all of the Newport Ne 
Hampton urbanized area and all of the Norfolk—Portsmouth urbanized area. 
It places a 25 mv/m signal over a portion of Norfolk but not over the 
main business district thereof. it would, however, provide a signel 
intensity of 19.95 mv/m to the furthest portion of the sortor main busi- 
ness district. 


16. The proposed station would render a primary “ae ce free 
service to 1,016, 238 p persons in an area of 6,584 square sey 
including ali of the following covaties in Virgini- 

Gloucester (11.939), Isle of Wigat (17,164), Jaxes City (11, 539), Mathews 
(7,121), Nensewsnd (31,366), Norfolk (52, 612), Northampton (16,966), 
Princess Anne (76,124), Surry (6,220) and York (21,583); and Gates 

County (19,254) North Carolina. In addition to service popsuaitesd 


2/ See pages 10-11, paragraphs 20-24, of such Initial Decteione 
| 


Ir the presently pending application of Catonsville Broadcast Company 
BP=16105) is granted, the interference free primary service area of 
Tidewater would be reduced to an area of 5,642 square niles, paving a 


population of 970,652 persons. | 
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Tidewater would place a 2 mv/m or better signal over all of the cities ry 
of Norfolk (305,872); Portsmouth (114,773); Newport News (113,662); 

Hemoton (89,258); Suffolk (12,609); ami Virginia Beach (8, 091), all in 
Virginia. 


Needs ani Characteristics of Local Community 


17. Im addition to the evidence adduced at the original hearing with 
respect to the distinct and separate needs and characteristics of the 
Smithfield commnity, &/ at the further hearing this applicant adduced 
additional evidence under Issue (a) relating to the needs for a local 
transmission facility in Gnithfield. This additional evidence was in the 
form of written testimony from some 26 civic leaders and other persons 
sho either reside or work in Smithfield. An analysis of their testimony 
cllows: 
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(a) Dr. A. C. rs, a veterinarian who lives in Smithfield 
and practices in five nearby counties, is president of a local feed 
company and also aids in the livestock management of several large 
local farms, testified that there are unfilled needs for notifying 
the people in these areas of epidemics and new advances in preventa- 

tive medicine affecting the local livestock industry; that many 
times he has had a need to notify local people of matters of imme- 
azate | iconcern to them and found that the only method was the local 
weekly newspaper 7/ which is often too late to be of mich immediate ° 
assistance. Dr. Rogers is also president of the Snithfield Little 
Theater and active in local Boy Scout work. He testified that public 
service announcements (PSA's) would assist the local Boy Scouts and , 
Little Theater; that announcements concerning various productions of 
the Smitnfield Little Theater had been sent to and made over stations 
WLYM, Suffolk; WIAR and WNOR, Norfolk; WVEC, Hampton; WGH, Newport News; 
and WAVY, Portsmouth, and some of the players from the Smithfield Little, 
Theater had appeared as guests on the WIAR, Mildred Alexander Show. 
Until ‘a representative of Tidewater contacted him relative to radio 2 
announcements, he had not considered the use of a radio station by 
or on behalf of thé Boy Scouts. He did not know of any request to 
or offer by an existing station for the broadcast of such announcements. 


{ 
6] ‘See findings made in tne July 1961 Initial Decision. ‘ 


7/ As aniexample, Dr. Rogers testified that earlier in the month the hog 
raisers were struck with a severe virus in their baby pigs, causing the loss 
of thousands of such pigs. Because of this disease the income of many hog 
raisers will be adversely affected this year and this, in turn, will affect 
all business in the area. Had it been possible to notify the local hog 
raisers ationce, he feels precautions might have been taken to keep the 
disease off of many farms. To his knowledge no radio station is now or 

has broadcast such information. 


| 
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(b) According to Anne B. Driver, executive secretary of 
the Snithfield Chamber of Commerce, B/ daily local news, com- 
mentary on area problems and local high school sporting events 
are not now being covered on 4 regular basis by any existing 
radio station and such programming is desirable; that on | 
January 20 and 21, 1965, WIAR, Norfolk, Virginia, broadcast a 
10-minute taped program "Operation Progress® sponsored and’ 
paid for by the Smithfield Chamber of Commerce which included 
interviews with the Chamber treasurer, the town mayor, and, 
representatives of the two local packing companies. 9/ Other 
than this program, she had not considered use of a radio | 
station by or on behaif of the Chamber of Commerce and she) 
knows of no offer of air time ever having been made to the’ 
organization by an existing station. 

(c) Francis E. Turner, who is employed by the Isle of 
Wight County Department of Public Welfare, testified that PSA's 
for her department are needed, but knows of no request having 
ever been made to or offer received from any radio station) for 
broadcast of PSA's on behalf of her department. She had not 
considered use of a radio station by or on behalf of the County 
Welfare Department until a representative of Tidewater contacted 
her. According to Ruth E. Holland, the clerk of the Circuit 
Court of the Isle of Wight County who lives in the Isle of Wight 
Courthouse, PSA's are needed for the County Clerk's office. She 
knows of no request ever having been made to or offer receiived 
from any existing broadcast station to program such announcements. 
Until a representative of Tidewater contacted her relative to sach 
announcements, she had not considered the use of a radio SES 
by or on behalf of the County Clerk's office. 


(d) According to Mary Newman Taylor, home economics eee 
sion agent for Isle of Wight County, PSA's and programs relating 
to improving homemaking practices are needed, tut she knows of 
no request ever having been made to or offer received from any 
existing broadcast station for such programs or announcements. 
Until a representative of Tidewater contacted her relative to 
such programs and announcements, she had not considered the use 
of a radio station by or on behalf of the County Extension office. 


8/ This organization will accept membership from a msiness and 


professional person in Isle of Wight County and in general; considers 


any area of about five miles from Snithfield to be its sphere of 


influence. | 


9/ The Smithfield Area Chamber of Commerce paid WIAR $200.00 "for 


station time and for the payment of a WIAR announcer to come to 
Smithfield to interview Town Officials and area industrialists who 


appeared on the interview announcements made over WTAR." 
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(e) According to Mary W. Wells, who is employed by the 
Virginia Agricultural Extension Service as extension agent for 
home economics for the Isle of Wight County, PSA's and agri- 
culture programming would be of value. She knows of no request 
having ever been made to or offer received from any existing 
broadcast station for such programs or announcements. Until a 
representative of Tidewater contacted her relative to radio 
progracs and announcements, she had not considered the use of 
a radio station by or on behalf of the County Extension office. 
Clarence H. Stith, extension agent, with the Virginia Agricultural 
Extension Service, testified that a radio station could be used 
for 4-H Club activity discussions and leader training. He knows 
of no request ever having been made to or offer received from any 
radio station for broadcasting of programs by or on behalf of the 
County Extension office. Until a representative of Tidewater 
contacted him relative to radio programs and announcements, he 
had not considered the use of a radio station by or on behalf of 
the County extension office. Herbert L. Jones, the Isle of Wight 
Agricuiturai Extension Agent, testified that if a station is 
established in Smithfield, he can use it to advantage to broadcast 
programs to approximately 600 farmers in the county; that no 
request has ever been made to or offer received from any radio 
station for the broadcast of programs by or on behalf of the County 
Extension office because members of the staff do not normally go 
catside the county to appear on radio programs. However, one of 
the members of the Extension staff did appear on one 4-H Club 
program on WLPM, Suffolk, Virginia in 1965. Until a representative 
of Tidewater contacted him relative to radio programs and announce- 
ments, he had not considered the use of a radio station by or on 
behalf of the County Extension office. 


(f) A. T. Adams, supervisor of agricultural education for 
eastern Virginia and mayor of Smithfield, testified that the FFA 
(Future Farmers of America) members in Gnithfield have used radio 
to broadcast information about their Club activities, tut no radio 
Station is now broadcasting information about the FFA on a regular 
basis, and likewise no station is now broadcasting news about 
Smithfield on a regular basis. He knows of no request having ever 
been made to or offer received from any station for broadcast of 
sach programs and announcements. Until a representative of the 
Tidewater Broadcasting Company contacted him, he had not considered 
the use of a radio station by or on behalf of any of the FFA 
chapters in Isle of Wight County. Wayne C. Garst, the Extension 
Agent, Farm Management, for the southeast district of Virginia, 
is of the view that a local radio station could be used for inter- 
view programs and for PSA's. Until a representative of Tidewater 
contacted him relative to radio programs and announcements, he had 
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not considered the use of a radio station by or on behalf of the 
Farm Management Division of the Extension Service and knows of 
no request having ever been made to or offer received from any 
radio station for broadcast for such radio programs or announce- 
ments. 


(g) George F. Walls, the postmaster of Isle of Wight, Virginia, 
who lives near the Courthouse at Isle of Wight, Virginia, west of 
Smithfield, and is presently the director for Civil Defense for 
Isle of Wight County, is of the view that PSA's of the time and 
place of Civil Defense meetings and to alert the public in case 
of a disaster could be broadcast if a radio station were readily 
available in the county. Programs prepared by national authorities 
on National Civil Defense could also be broadcast. Until ai repre- 
sentative of Tidewater contacted him relative to radio programs and 
announcements, he had not considered the use of a radio station by 
or on behalf of the Isle of Wight Civil Defense and he knew! of no 
request having ever been made to or offer received from any radio 
station for broadcast of such radio programs or announcements. 


(h) James 0. Branch, the town manager of Smithfield, iis of 
the view that a radio station would be "of great value and assist- 
ance in disseminating public information and announcements" for 
Smithfield activities. Until a representative of Tidewater con- 
tacted him relative to radio announcements, he had not considered 
the use of a radio station by or on behalf of the town of Smithfield 
and he knows of no request having ever been made to or offer 
received from any radio station for broadcast of such announcements. 


(i) Franklin E. Hall, a resident of Smithfield and currently 
president of the Smithfield Junior Chamber of Commerce, is of the 
view that PSA's are needed for his organization. Until a repre- 
sentative of, Tidewater contacted him relative to radio programs 
and announcements, he had not considered use of a radio station by 
or on behalf of the Smithfield JCC's, except in one instence which 
related to Smithfield Homecoming last year. WGH broadcast! announce- 
ments requested by Smithfield in regard to this Homecoming, He 
knows of no other request ever having been made to or offer received 
from any radio station for broadcast of programs or announcements 
on behalf of the Smithfield JCC's. | 


(3) Robert J, Little, Jr., chief of the Smithfield Volunteer 
Fire Department, is of the view that PSA's would be of value in 
alerting volunteer firemen and in keeping citizens informed of each 
fire or life-saving call. Until a representative of Tidewater con- 
tacted him relative to radio programs or announcements, he’ had not 
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considered use of a radio station by the Smithfield Volunteer Fire 
Department and knows of no request having ever been made to or 
offer received from any radio station for broadcast of such programs 
or announcements. 


'(k) James W. Eavey is superintendent of all the schools in 
Isle ‘of Wight County, including the Snithfield schools. He resides 
in Smithfield and testified that a local radio station could better 
handle the broadcast of announcements as to school closing and 
reopening due to inclement weather. Such announcements have been 
made on WRVA, Richmond, WIAR, Norfolk, WYSR, Franklin, and WAVY, « 
Portsmouth. These announcements required a long-distance call to 
the home cities of these stations. No existing station is broad- 
casting programs relating to the Isle of Wight County school system. 
Until a representative of Tidewater contacted him relative to radio 
programs and announcements, he had not considered the use of a radio 
station by or on behalf of the Isle of Wight County Public Schools, ’ 
other than in reference to announcements of closing and reopening 
due to inclement weather. He knows of no request ever having been 
made to or offer received from any radio station for the broadcast 
of other programs or announcements concerning the school system. 


(1) Mrs. Charlies W, White, president of the Snithfield Junior “ 
Woman's Club, is of the view that if a radio station is established 


in Smithfield, the station could be used to announce the Club's 
meetings and special events. Until a representative of Tidewater 
contacted her relative to radio programs and announcements, she had 

not considered the use of a radio station by or on behalf of the 

Janior Woman's Club. She kmows of no request having ever been made to | 
or offer received from any radio station for broadcast of programs or 
announcements on behalf of her organization. 


(m) Rodham T. Delk, former mayor of Smithfield, is of the view 
that a local radio station could be used for political broadcasts 
and for broadcasting of more extensive county news. 

(n) A non-denominational national religious shrine, St. Luke's, ~ 
is located in Smithfield. A. E. S. Stephens, a resident of 
Smithfield, is of the view that if a radio station could be estab- 
lished in Snithfield, it would be a wonderful opportunity to serve 
the area regularly by broadcasting joint religious services held at 
St. Iuke’s. Until a representative of Tidewater contacted him 
relative to radio programs or announcements, he had not considered 
use of a radio station by or on behalf of historical St. Luke's. 

He knows of no request having ever been made to or offer received 
from any radio station for broadcast of such programs. 
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(0) Joseph A. Barlow, a resident of Smithfield, ast 
president of the Ruritan Club and a member of the Board of 
Directors of the Isle of Wight County Farm Bureau, believes that 
if a radio station were established in this area, the Ruritan 
Club and Farm Bureau could make use of its facilities for |broad- 
cast of concerts of the Smithfield High School Band and to broad- 
cast a portion of "Boys and Girls State" from Smithfield High 
School. The Farm Bureau could use a local radio station to 
broadcast important Farm Bureau news and members could appear on 
agricultural programs to discuss various farm problems and prices. 
Until a representative of Tidewater contacted him relative to radio 
programs and anncuncements, he had not considered the use|of a 
radio station by or on behalf of the Farm Bureau. He knows of no 
request having ever been made to or offer received from any radio 


station for broadcasts of such programs or announcements.’ 
| 


(p) Adelaide Little Gee, a resident of Smithfield, | 
is of the view that a local station could broadcast 
announcements for the Woman's Club of Smithfield. Until a repre- 
sentative of Tidewater contacted her relative to radio programs 
and announcements, she had not considered the use of a radio 
station on behalf of the Woman's Club of Smithfield, except in 
1964, when the major stations in the area were requested to make 
announcements about an antique fair sponsored by the Woman' s Club 
of Smithfield. Such announcements were broadcast. Aside from 
this instance, she knows of no request ever having been made to, 
or no offer received from, any radio station for broadcast of 
announcements on behalf of the Woman's Club of Smithfield. 


(q) John H. Andrews, manager of the Colonial Funeral Home in 
Smithfield, is of the view that daily broadcasts of local obituary 
notices are needed. Until a representative of Tidewater jcontacted 
him relative to radio programs or announcements, he had not consid- 
ered use of a radio station for broadcast of obituary notices. He 
knows of no request ever having been made to, or offer received from, 
any radio station for broadcasts of such notices on behalf of the 
Smithfield area. | 


(r) According to S. A. Petrino, a resident of Snithfield, if a 
radio station is established in this area, the Kiwanis Club could 
utilize its services to broadcast excerpts from their horse show and 
to broadcast non-denominational devotional messages from | ‘the National 
Kiwanis Office. Until a representative of Tidewater contacted hin 
relative to radio programs and announcements, he had not considered 
the use of a radio station by or on behalf of the Kiwanis Club. He 
knows of no request having ever been made to or offer received from 
any station for broadcast of such programs. 


aye. 


(s) J. A. Everett, Jr., manager of the Snithfield office of 
the Home Telephone Company, is of the view that if a radio station 
could be established in the Smithfield area, it could announce to 
the public without delay warnings about hurricanes, ice storms, 
snow storms, and any other general disaster that would likely 
disrupt telephone communications. May 15, 1966, as a result 
of a disastrous fire in Snithfield, telephones in the Gnithfield 
area were temporarily disabled. He called WGH, Newport News, 
WEAR, Norfolk, and WLPM, Suffolk, to request that an announcement 
be made that service should be restored in about twenty-four to 
forty-eight hours. WTAR and WLPM made announcements as requested, 
but he did not get an answer from WGH. Later he learned that WGH 
had carried a story in its news that service would be out for 
three or four days. He contacted a WGH reporter and requested 
that announcements be made that service should be restored in 
twenty-four to forty-eight hours, and the announcement was made. 
Until a representative of Tidewater contacted him relative to. 
radio programs and amnouncements, he had not considered the use 
of a radio station by or on behalf of the Home Telephone Co., 
except as above indicated. 


(t) Warren F. Taylor, secretary of the Snithfield Area 
Ministers Association, is of the view that daily devotional 
messages by local pastors would be desirable and also that PSA's 
are needed. In past years, WGi and WIAR have made announcements, 
as requested, in connection with the closing of church services 
Guring snow storms. Until a representative of Tidewater contacted 
him relative to radio programs and announcements, he had not con- ~- 
sidered the use of a radio station by or on behalf of the Ministers 
Association, except insofar as announcements concerning the closing 
of churches due to inclement weather. 


(u) Harold C. Taylor, the sheriff of Isle of Wight County, 
is of the view that if a radio station were established in the 
Isle of Wight area, he could use it to keep the people informed 
on an hourly basis announcing missing persons, stolen property, 
escapees and people wanted in violation of the law and to report 
to the people any disaster occurring in the area. Some of the 
Stations in Norfolk and Newport News call him about big news 
stories such as a recent plane crash in Isle of Wight County, but 
that to his knowledge no radio station checks with his office on 
a@ regular basis. Until a representative of Tidewater contacted him 
relative to programs and announcements, he had not considered the 
use of a radio station by or on behalf of the Isle of Wight County 
Sheriff's Office. 


(v) William A. Gwaltney, chairman of the Snithfield Planning 
Commission, is of the view that PSA's on behalf of such Commission 
are needed. Until a representative of Tidewater contacted him 
relative to radio announcements, he had not considered the use of 
a radio station by or on behalf of the Town Planning Commission. 
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12, Agriculture and livestock raising are the major components 
of the local economy. The Smithfield and Isle of Hight County area, 
while moving toward urbanization, is not now urbanized and relies heavily 
on farming in its economy. Farm equipment and supply businesses serve 
the agriculture interests and play an important role in the area's 
commerce, The raising of peanuts, hogs, corn and soybeans provide the 
livelihood of many residents. The processing of pork is the/major 
industry of Smithfield, cmoloying some fifteen hundred persons and handling 
anout sixteen thousand hogs per week. The widely known Smithfield ham 
and many other pork products are produced in these local packing plants. 
Tsle of Wight and other nearby counties produce pork for these meat 
packing plants, Likewise, the seafood industry plays an imortant role 
in the economic life of Smithfield and adjacent areas situated on the 
west side of the Jawes River, that river and its tributaries providing 
fish, clams, oysters, and crabs which are processed in local. plants. 


| 

3S Extensive findings of fact concerning the vrogram policies and 
proposals of the applicants appear in the Initial Decision (paragraphs 46, 
L?, 53 and 54). Wo additional evidence as to programming proposals was 
offered by either applicant. 


Pronosed Preeram Service 
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The Extent. to Which Existing Stations are Meeting Srithfield 


20. As found in the Initial Decision (paragraph 21 thereof), four 
existing standard broadcast stations provide a primary signal (2 mv/m or 
greater) to Smithfield: WRAP, 850 kc, 5 kw, and WIAR, 790 ke, 5 kw, both 
in Norfolk, Virginia; NGA, 1310 ke, 5 kw, and WEID (formerly! NYOU), 1270 ke, 
1 kw, daytime only, both in Newport News, Virginia. | 


21. Tidewater used two procedures in its effort to ascertain the 
service rendered by existing stations for and on behalf of organizations 
in the Smithfield commnity. First, the civic, charitable, agricultural, 
relirious and service leaders of the community were asked (1) what offers 
of time or facilities had been received from existing stations, (2) what 
reauests they had made for time on the facilities of existing stations, 
and (3) what use had actually been made of existing stations; and, second, 
written interrogatories were submitted to the stations which) provide a 
2 mv/m signal to Smithfield and a 0.5 mv/m signal to the surrounding rural 
areas. 


| 

22, Publie witnesses, as found in paragraph 17, suora, testified 
that the organizations hereinafter named had not been offered, had not 
requested specifically, and had not used the facilities of aj broadcasting 
station, except on the few occasions noted, even though each, had a need 
for publicity or other services of a local. radio station: Smithfield 
rotary Club; Smithfield Boy Scouts; the Smithfield Chamber of Commerce, 
excent for purchase of time on one Norfolk station; the Welfare Devartnent 


of Thie of Sight County; the County Clerk's Office; the County Extension 
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Office of Isle of Wight County, except for one apnearance on a 2—f Clu 
prosram in 2965 on NLPM, Suffolk, VireiniaslOF Isle of Wight Civil. Defense 
the Town Govprameat of Saithfie2 3; the SnithNeld Junior Chanter of 
Commerce; the Future Farmers of America Chapters in Isle of Visht Coumty; 
the Office of the Mayor of Smithfield; the Smithfield Volunteer Fire 
Department; the Isle of “ight Public Schools, other than school closincs 
in winter when long distance teleohone calls are made dy the school 
officials to Stations WRVA, Richmond, 1, NTAR, Ee WAVY, Portsmoutt 


» 


Wurst, Suffolk, WYSR, Franklin, and HGH, Newport News; the Junior Vounn's 


Club of Smithfield, the Smithfield Rotary Club and the Town Coursil of 
Smithfield; the Historical Society of St. Luke's, Smithfield; the Farn 
at Division of the agricultural Extension Service; the County 

(Gsle of Wight) Ferm Bureau; “the Smithfield 2: aritan Club; the We ints Club 
of Smithfield, exceot for ammouncements of an antioue fair vy a “mojer 
station” of the area in resoonse to a request; the Srithfield RNecrextionr 
Association; the Colonial Funeral Home; the Smithfield Kiwanis Cl 5; the 
Baptist Church anc the Smithfield Ministers Association, except. for 

amnouncements of closing of the Smithfield Bantist Coerch Juri: 
storms made by Stations WAR, Korfolx, and WOE, Newmort News; ae ut 
Wight Comty Sheri ffts Office, except for telenhone calis frem Horr 
and Fewport Kews stations on major events such a3 a a clane crash in 
county; anc the Tow Piannins Commission of Smithfield. Many of the 
public witnesses gave specific exarmmlies as te now a local station could 
help their organizations’ activities and objectives. 


‘os 


23. Revlies to written interrogatories, in which the Broadcast 
Bureau joined Tidewater, were received from Stations WHS, WRAP and 
Norfolk; WOE) and TID, Newport News; WATT, Portsmouth; WYSC, Lammton; 
and Wscr, % iTiansburs. Of these Stations, only WRaP, WEAR, WII) ancl WOR 
provide primary service (2 mv/m) to Smithfield. (Sienit icant vortions 
of the replies to the interrogatories nade by these SESS 2 four stations 
ere set forth in Appendix A attached Hereto ane made a part hereof.) 


o 
— 

Pret tt 
wa Pt a “» 


Can 


2%, Station 4TID (1 1), Newport News, does net provide any 
programing for Srithfield. 


25. Station WGR, Hewport News, has 2 high school corresnondent in 
Smithfield who reports ball scores and school activities which are broad- 
cast over the station. Public service annomncements are broadens on 
behalf of Smithfield organizations when recuested and announcements as to 
school openings and closings during veriods of inclement weather are 
broadcast upon renuest made - over long distance telephone - by the loel 
Swmerintendent of Schools. 


26. Station “RAP, Norfolk, broadcasts information concerning local 
weather and driving conditions in Smithfield and Isle of Wient County on 
the occasion of unusual or severe weather conditions. This information 


10] WLPH does not provide primary service {a 2 mv/m signal) to Smithfield 
but does provide primary service a 0. 5 avim signal) to the rural, areas 
around Smithfield. (Initial Decision, Findines, paracraoh 23.) 
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is obtained: from local officials and the state highway patrol. = 
station broadcasts PSA's in behalf of groups and organizations in | 
Smithfield and Isle of Wight County. In the seven-day period preceding 
receipt of interrogatories, 15 PSA's were broadcast by the station on 
behalf of Smithfield groups and 20 on behalf of Isle of Wight County 
groups. | 


27. Station WIAR, Norfolk, broadcasts PSA's on behalf of a 
in Smithfield and Isle of Wight "County; information as to school openings 
and closings for Smithfield and Isle of Wight County; and information as to 
driving conditions in Smithfield and Isle of Wight County during inclement 
weather. On special occasions, WIAR will broadcast directly from) 
Smithfield. Station WIAR originated two days of broadcasting from 
Smithfield when the Smithfield Packing Co. Plant opened recently.) Students 
from Smithfield have participated in NTAR's "Prep Roundup” program. 


| 
28. WGH, WRAP and WTAR are regional stations serving the Tidewater 
Virginia area. Significant Smithfield news is reported in the stations' 
local (Tidewater Virginia) newscasts. | 


Projected Sources of Revenue : : 
| 


29. Vernon H, Baker, Tidewater's president, testified concerning the 
basis of his projections of revenue. Such projections were based upon his 
familiarity with Smithfield and the Tidewater Virginia area, andja list 
of business establis:ments in Smithfield and nearby towns, which’ he 
regarded as possible .dvertisers on the station, compiled from the 
classified section of the Smithfield Teleohone Directory. Non-commercial 
and professional versons and organizations, such as doctors, dentists and 
churches, were not included in the list. Cf the 156 business establishnents 
listed, 101 were in Smithfield, 28 in ‘‘indsor, 15 in Crittenden,) 11 in 
Chuckatuck, and 1 in Zuni, ALL of these communities are within the 
Smithfield local telephone excuenee area and are located within 10 miles 
of Smithfield, Tidewater also adduced in evidence a report of the 
Smithfield Planning Comission entitled "Land Use, Population, and 
Economy" nl/ which shows annual retail sales in Smithfield of $6,984,670, 
representing 57% of Isle of Wight County's total of $22,025, 900. 

Wholesale establishments in Smithfield also conduct an annual siies 
volume of $466,382, which is approxina tely three-fourths of the total whole- 
sale business in the County of Isle of Wight. Based upon his kauledce of 
the area and his experiencela/ and stucies, Dr, Baker estimated | that 205 

| 
A publication of the Governor's 2ffice, Commonwealth of Virgin" :, 
Division of Industrial Development and Planning, December 1962.: 
12/ Baker's experience has included operation of stations in sme} 41 comreni- 
ties, including Station WESR at Tasley, on the Eastern Shore of! Yir_inia. 
The Tasley station had first-year revenues of about $80,000 ane by 1965 its 
revenues had increased to ubout $125,000. The population of the Tasley 
community is less than that of Smithfield and the interference-free nonvla- 
tion of Stat ion W2SR is many fold less than that within the opcration 
proposed by Tidewater. i 


| 
| 
| 
| 
| 
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of the first year's revenues of $70,000 would come from local atvertisers, 
i.e., "businesses within the Isle of Wight County area and adjacent areas.” 
He also estimated that 5% of the total revenues would come from retail 
businesses in Norfolk and Newport News, and the remaining 25% would come 
from regional advertisers, i.e., ones selling their products throughout 
the area. 


30. In comection with advertising revenues, it is noted that of the 
eight radio stations which responded to the interrogatories, three stations 
(WAVY, WEAR ard WBCI) declined to answer the question relative to 
solicitation of advertising in Smithfield and Isle of Wight County, 
four (WOMS, WVEC, WoH and WIIDD) answered categorically in the negative, 
and one (WRAP) replied that advertising was not sclicited on a regvlar 
basis in that area. 


Fischer Proposai 


3l. Edwin R. Fischer specified Newport News as the statior location 
in his application. The Fischer proposal will provide 5 mv/m service to 
all of Norfolk, Virginia, and will provide 25 mv/m service to 9% of the 
main industrial area and 47% of the main business district of that city. 
The balance of the main ousiness district would receive a minimm signal. 
of 17 mv/m. Fischer now states that he "is satisfied to have his 
application treated, under the new Sec. 307(b) criteria, by the standards 
applicable to a Norfolk station. To that end, if waiver of Sec. 73.30 
of the Rules were reouired in order to allow the maintenance of main 
studios at Newoort News, Va. -- rather than in Xorfolk or at the station's 
transmitter near Smithfield -- the same is hereby requested." Fischer, 
thus, did not attemt to rebut the presumption which flows from the fact 
that his proposal will provide a 5 mv/m signal over all of Norfolk. 


13) He has not, however, requested vermission to so amend his apnlication. 
The Policy Statement on Section 307(b) Considerations for Standard Broad- 
cast Facilities Involving Suburban Commnities, sunra, specifically 
provides that, * FF. £ the applicant fails to reout the oresumtion, he will 
ve treated as an apolicant for the larger community and requirec to meet 
all of the technical provisions of our Rules, including Sections 73.30, 
73-31, and 73.182(b)(1) and (2), for stations assigned to that larzer 
commmity. An aoplicant who meets those technical requirements will be 
permitted to prosecute his proposal as if he were an applicant for that. 
larger commmnity. However, he will be accorded only the 307(b) preference 
to which that larger community is entitled and will be granted only un0n 
the condition that he amend his annlication to specify the larver 


commmity as his station location." (imphasis supplied. 


i 
in? 
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32. This proceeding has been in hearing status <or more than 
seven years. after the Initial Decision was issved, it was See 
hy the Cons ssion en bane, from August 3, 1961 (FCC 61-935) 

Jarch &, 19565 (FCC 65-161). Thereafter, the proceeding was Poses 
and poe for consideration of a then new nolicy of the 
Comission relating to common ownershin and control of stations as 
jt affected Station WES at Tasley, Virginia, and the Tidesater 
nrovosal. Such new policy had been embodied in an amendment of 
Section 73.35 of the Rules on dune 9, 196% (FCC 64-5), Th Tnereafter, 
a Sunplenental Initial Decision was issued on April 1S, 1965. Tie 
inds, nis made in (1) the Initial Decision (co 61D-3 1023 released 
July 11, 1961, and (2) the Supplemental Initia}. Decision (=o TS 650-16) 
released April 19, 1965, are hereby reaffirmed and incorporated by 
reference in this "Second Supplemental Initial Decision. | 


| 
| 
| 
Conclusions | 


1. It is undisouted that beth of the applications involved in 
this proceeding must now be considered in the light of th reed 
suburban application policy enunciated by the Cormission or Decerber 27, 
1965, since both provosals would place a 5 mv/n signal over 223. of 
Norfolk. The population of the most populous community, Horfolx, is 
far more than tyice that of Tidewater's princinal cormunity, Smithfield; 
and, likewise, the vopulation of Norfolk is more than tzice tnat of 
i.scher's orincinal conmmmnity, Newport Nezs. The Tidewater Srezd- 
eastine Conneny, Incorvorated, specified Srmithticld as its stztion 
Loasation in its "anol cation and = remainec steadfast in that station 
Ineation srecification. While Fischer snecified Reront News as kis 
station leeation in his anvil: sateen he now reoresents that he is 
"satisfied" to nave his appl ication considered as one for Norfolk. 


i 
H 


2. Trree separate evidentiary hearings have been heic on these 
anplicstions / Much of the evidence adduced at the first heerine, 


4 


were designated for hearing by an Order released 
£21 comparative hearing was held and an Initial 
ased on 2 oy 11, 1962. Shortly after the issvance of 
such Initial Decision, the Comntiss ion en bane entered a stay thereof 
whieh rem es in ef eract for more than three and one-half years. 
ehanze in the Commission's rortltiple owmership rules and policy recuired 
nnobher heering which was held and the Supplemental I Initia} Decision 
Lrereon was releases on Anril 19, 2.955. Still a third hearing vas 
ordered after alortion of the new "suburban® ar. Leati Lon ipaliey and 
after oral argunent en excention to th: first two Inibies Moeis REDS en 
Tuet hearing, held porsuant to the second remami order, Es the suv 
of this Second Supvlerental Initial veeision, 
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held in the summer and fall of 1960, is pertinent te the issues under 
the new "subr " application policy. Tidewater not only relies upon 
the earlier evidence, but also presented additional evidence directed 
svecifically to the new issues set forth in the second remand order 
pursuant to which the instant hearing was held. Except for an engincer- 
ing exhibit, Fischer adduced no evidence under the new issues. 


3. As hereinbefore indicated, the Commission, in December, 1945 2 
issued a policy statement establishing new criteria for Section 307()/ 
consideration of applications for standard broadcast facilities in 
suburban communities (6 R2 2d 1901), in which it was poirted ovt that. 
ever a period of years, the Commission had become increasinvly concerned ‘ 
with applications for new standard broadcast stations in suburbs of . 
larger cities.| In the new policy statement, supra, the Commission | 
snecifically held that: P 


"Je are convinced that the objective evidence of an 
applicant's proposed coverage, which reflects the engineering ° 
factors of ground conductivity, frecuency, and power, is 
sufficient to raise a question as to whether the proposal 
will be a realistic local transmission service for its . E 
specified community or mereiy another reception service. 
Our experience compels us to conclude that as their power and ‘ 
coveraze are increased to serve larger numbers of persons, x 
stations in metropolitan areas often tend to scexk out national 
anc regional advertisers and to identify themselves with the 
entire metropolitan area rather than with the particular needs ; 
of their specified commmities. For these reasons, it will 
be ovr policy in the future under Section 307(b) to examine 
every application for new or improved standard broadcast | 
facilities to determine: (1) whether the anplicant's proposed 
5 mv/m daytime contour would penetrate the seozranhic 
boundaries of any commmity with a population of over 50,090 
persons and having at least twice tne population of the 
applicant's specified cormmity. “Then such a condition is 
found to occur, a presummtion will arise that the applicant 
realistically provoses to serve that larger cormunity rather 
than his specified corrrmity. “Where the test described ahove 
indicates penetration of each of two or more larger communities, 
the presumption will apply with respect to the largest of 
those commmities. ... (Emphasis supplied.) 


"This new policy is intended to provide an accommodation 
of heretofore apparently conflicting allocation considerations. 
While we still wish to discourage any nronosal that will be 
merely a sub-standard central city station, we are persuaded 
that many developing and deserving suburban communities should 
be afforded an opportunity to obtain a first local transmission 
service. Horeover, while we wish to encourage each applicant 
to propose as mich power as he will need to comply with our 
allocation rules, every applicant who falls within our test 
Will be required to demonstrate that his prorogal is desiened 
to provide a realistic local transmission service for his 
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specified comunity. “We are convinced that reliance unor 
applicant's proposed coverage is a reasonzhble vasis for initiating 
jnauiry into that apolicant's intent, since the proparation of 

a 5 che daytine signal into a community of at least 59,900 


2 
‘ 


persons and over twice as large as the applicant's sne¢ified 
community gencrally results in the propagation ofa compet titive 
Signal over a ‘icavily populated area of substantial size, and 
Since service to such an area has often led to our licenses! 
serving the transmission and reception needs of that area rather 
than the transmission needs of their specified commnities. 


"During the course of an evidentiary hearing to determine, 
inter alia, whether an applicant will realistically serve his 


enecified community or another, larger community, that, 3 andlicant 
will be required to rebut the presumption that vill have arisen 
because of his proposed coverage. Thus, in addition to the usual 


307(b) evidence concerning the indenendence of suouro from its 
entrol city, an aaostcent wiit he ernected 3, under our new nolicy 


— 


US reaertained: wat Wis soeci “ied Ronee BESS 
Cistinet ovoecrarins needs, The varties will then be mernit 

to show the extent to which that commnity's NeeGS arg being ret 
by existing standard broadcast stations, and the applicant will 
be expecvted to show the extent to which his program orovosai will 
meet the soecific, unsatisfied programing needs o7 his snecified 
commmnity. At the same time, although it would not necessariiv 
he determinative, suc: an annlicant would be exvected to ROGCe 
evidence as to whether th 


the vrojwcted sources of advertlicine 
revenues within his svecified commnity ar adequate to smovort ° 
aye es ee eee eee 
Dis Mronosel as comonred with the sources from all other arcas, 
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> sustains his bureen under the specified 
and rebuts the oe SS wiil a Sire an 
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assivned ‘to that Tarcer comunity. an applicant sho qeets 
these teohninnd requirements will ve nerrilted to Sepa nis 

ae” ie Wiel i * av 2 FD ” + 
Propesss Ar 2S Ae were an aonlicant for that larger cormunity. 


Higvever, i will be accorded only the 30?{(b) Hee Lo hich 
that larver commmity is entitled and will be eranted! only non 
et ote eo Urb he awend his agplication to soeci fy the 
Tater copie as bis station loeation. She ayplication of 

“n SSeS wuo Daiis to rebut the ore amaption andi iniis to 
mest 25. Of the teclutecal reautlrencnts for tint le rye 
commaity will be denied." (Saohasis supolicd. ) 
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&, It thus seems clear that a primary concern of the Commission 
is that a station in a suburban community may subordinate its service 
to that community in order to serve the nearby larger city, thus failing 
to satisfy the needs of its designated community for service which has 
Deen shown or presumed to exist, The added issues and the proof 
reauired to meet them will be considered in that light. 


5. The manner in which both applicants attempted to ascertain the 
separate and distinct pvrogramming needs of their respective communities 
is the sudject of findings of fact set forth in paragraphs 45 and 52 
of the Initial Decision herein. In this third hearing, Tidewater also 
adduced the testimony of 26 agricultural, civic, charitable and 
religions leaders of Smithfield who gave evidence concerning the need 
for local radio transmission service. It is concluded, as shown by 
the findings of fact in this and the prior Initial Decision in this 
proceeding, that doth Tidewater and Fischer have estaolished that each 
commmzity has programming needs sevarate and distinct from the larser 
commmity of Sorfolk, 


6. Tidewater also offered evidence concerning the program service 
of the existing stations which provide a orimary service signal to 
Smithfield and Isle of Wight County. Such evidence shoys that while 
each of the existing stations seems aware of its resvonsibility to 
serve all of its service area, none devotes any significant time or 
effort to serving the particular needs of Smithfield and Isle of Wight 
County. The Smithfield area service from existing stations is limited, 
for the most vart, to announcements of school closings due to weather 
conditions in the winter, coverage of major, as distinguished from 
local or regional, news stories, a few oudlic service announcements, 
and an occasional coverage of a local event. It is concluded that 
Tidewater has affirmatively established that the needs of Smithfield 
and Isle of “ight County for a local transmission radio service are 
not being properly met by existing stations. Fischer offered no 
evidence on this vhase of the case, and it must be concluded, therefore, 
that he has not met his burden of proof under the new Issue (a)(2). 

7. The prograrming proposed by each applicant is directed 
chiefly to the main corrmnity which it or he originally proposed to 
serve. In this connection, it is noted that while Fischer designated 
Newport News in his anplication as the princival community and now 
represents that he is "satisfied" to ve considered as a Norfolk 
applicant, he made no showing of any change in his vrovosed programming. 


8. With respect to the sources of projected revenue, Tidewater 


estimated that 70% of its first-vear revenues of $70,090 would be 


derived from local advertising, ineluding 60% from business establish- 
ments in Isle of wight County. It also estimated that an additional 5% 


2) These announcerents reauvire a reonest via long distance telephone 
from the local school suverintendent to the Norfolk station which 
furnishes the service. 


| 
| 
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would come from retail businesses in Norfolx and Newnort News, and 
that the remaining 25% wovld come from regional advertisers, i.e., 
ones selling their products throughout the area. These estimates 
were prepared by Dr. Baker upon the hasis of his experience in 
operating stations in small communities, such as Tasley ana 
Christiansburg, Virginia, his knowledge of the Smithfield area, 
stmiies of economic data, compilation of a list of potential business 
advertisers in Smithfield and nearby areas served by the local 
teleshone exchange, and studies anc interviews made in Smithfield 

and Isle of “isht County. The nrojected sources of advertisins 
revennes from Imithfield and nearby areas (all situated on the west 
site of the James River), together with regional atvertising, 
separate and cistinet from that cerived from metropolitan lor vrhenized 
areas, are sufficient to enable the proposed Tidewater station to 
operate as a small city and rural area station rather than as a large 
city station, and it is so concluded. Moreover, Tidewater has 
emnstically represented to the Commission thet the proposed station 


will be $9 operated. Fischer offered no evidence under tne new 
issue (2) (} which contemplates evidence as to revenue sources. 
| 


9, The evidence clearly suoports the conclusion that Tidevater 
has sufficiertly rebutted the presumtion, flowing from the fact that 
its 5 mv/m contour encompasses Norfolk, and has realistically show 
that its pronosal will provide a local transmissior. service at its 
specified station location, Smithfield. On the other hand, Fischer 
rade no attempt to redut a similar presumption relative tea his proposal 
and, in fact, stated that he is "satisfied" to have his agnlication 
cor.sidered as one for Norfolk, The Commission kas specifiically 
pointed out that if such a presumption is not rebutted, it must be 
determined whether the proposal in question meets all the technical 
provisions of the Rules, including Sections 73.30, 73.31 and 
732188(>)(2) and (2).2 | 


10. Section 73.188(>)(2) and (2) of the Rules provides that a 
transmitter site should be selectec te vrovide (1) a minimum field 
intensity of 25 to 50 mv/m over the business or factory arees of the 
principal city, and (2) a minirmm field intensity of 5 te 10 mv/n 
ever the most distant residential section. Fischer's propesal would 
not satisfy the first of these requirements since only 473 of the 
main business district of Norfolk would fall within the proposed 
25 mv/m contour. No showing was made as to the signal strength over 

| 


| 

3/ If the technical requirements are met, then the anplication may be 
considered for Section 307(b) purposes as one for the most vopulous 
community, ‘lowever, in the event an application is considered as one 
for the larger populous community, certain procedural reqnirezents 
mist also be met, inclvding amemiment to the anplication to show 
change in the specification of the principal commmity proposed to be 
served, location of studio, etc. 


| 
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the factory areas of Norfolk. Ee has shown that a signal of at ?-ast 
17 mv/m would be provided to all of the main business district, but 
offered no other evidence to support. a waiver of the rule. It mst, 
therefore, be concluded that Fischer's oroposal would not comply .ith 
Section 73.288(>)(2), and sufficient showing has not been made to 
supoort a waiver of such sub-section of the Rules. The »roposal would 
piace a 5 mv/m signal over all of Norfolk and thus complies with the 
reonirement of sub-section (b)(2) of Section 73.188 of the Rules. 


ll. Section 73.30(a) of the Rules requires that the main studio 
be located in the rrincipal commmnity or at the transmitter, Fischer's 
only showing in this respect establishes that his main studio would be 
located within Newoort News at a site therein to be determined. No 
amendment to the application has been submitted showing change in the 
mair studio location. Likewise, no showing has been made to supnort a 
Waiver of the Tule, in the event Norfolk is assumed to be Fischer's 
principal corsmnity. | 

12. As shown by the findings of fact set forth in this and the 
two prior initial Gecisions in this proceeding, and the entire record 
of this proceeding, Tidewater has successfully rebutted the presummtion 
that it is an applicant for a Horfolk station, under the new 307(b 
suburban policy due to the fact that its proposal would place a 5 mv/m 
Signal over Horfolk, and it contirmmes to be an applicant for authoriza- 
tion for the first local station at Smithfield, Virginia. Fischer, on 
the other hand, has failed - in fact made no effort —- to rebut the 
Same presumption as to his proposal for Newport News and has categori- 
cally stated that he is now "satisfied" to have his application 
considered as one for a Norfolk station. Assuming that the Fischer 
proposal is considered as one for a Norfolk station, his proposal, 
as elsewhere discussed, is not in compliance with the requirements of 
Sections 73.30 and 73.188(b)(1) of the Rules and sufficient justifica- 
tion for the waiver of such requirements has not been shown. 


13. Foreover, Section 307(b) of the Commnications Act of 1934, 
as amended, requires that the Tidewater application be preferred over 
*hat of Fischer, whether considered to be one for Norfolk or one for 
Newport Ness, KEorfolk has four local AM stations, seven FH stations, 
and three television stations (one for CP only) for lecal transmission 
service to its inhabitants;% and, in addition, the city receives 
primry reception service from severa). other stations. The relation- 
ship between Smithfield and Borfolk is not that of one existing detween 
the more populous center in the same urhanized area and its satellite 
commnities, such as the tiashington, D. C. Uroanized area referred to 


LT Yecords of the Comission officially noted. 
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5/ The service to eaport News is set forth in the Initial Decision. 
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by Fischer in his proposed findings and conclusions. 6/ In the case 
of Smithfield, it is not a part of the Norfolk Urbanized Area or the 
Norfolk Standard Metronolitan Statistical Area. In fact, it is not 

a part of any such area. In consideration of Smithfield, it is 
significant that the U. 5, Census Bureau in its renort on the 1960 

U. S. Census did not find the existence of common general! social and 
economic characteristics or other criteria sufficient to include 
Smithfield in the Norfolk urbanized or metropolitan statistical areas. 
It is also of interest to note that while the highway distance between 
the two cities is about 19 miles, travel between them requires the 
payment in each direction of substantial bridge and tunnel toll fees 

because of water barriers, and that the two communities are 

different telephone exchange areas, ! 


14, The Broadcast Bureau vlaces great emphasis on the Dower and 
frequency proposed by the applicants. To follow the theory set forth 
in the Bureau's proposed conclusions to its logical end wovld recuire 
Genial of any proposal for a suburban station which would use more 
than minimal power and utilize other than a local freauency. Such 
interpretation of the policy statement is too restrictive. 


15. The application of Fischer mst be denied for the reasons 
set forth in the Initial Decision and for the further fact that he has 
not shown in the further hearings that his application should be 
preferred over the Tidewater application, whether his proposal be 
considered as one for Newport News or Norfolk. | 


16. The Commission has already waived the see of 
Section 73.35 of its Rules with resvect to the Tidewater | application 
and has specifically held that the overlap of the 1 mv/m contours of 
Station WESR, Tasley, Virginia, and that of the Tidewater provosal 
dees not bar a grant of the latter (Nemorandum Opinion ard Order (FCC 66- 
61), released Januery 20, 1966). | 

17. The conclusions in the Initial Decision and the Swvlemental 
Initial Decision are hereby reaffirmed and it is again concluded, 
based upon the findings and conclusions in all three of the Initial 
Decisions in this proceeding, that the public interest, convenience 
and necessity would be served by a grant of the application of The 
Tidewater Broadcasting Company, Incorporated, and the deriial of the 
application of Edwin R, Fischer. 
6] The suburban communities of Silver Spring, Wheaton, Morningside, 
Bethesda, etc. cited by Tischer are in each instance a part of both the 
vashington, D. C, Urbanized Area and the Washington, D. C. Standard 
Metropolitan Statistical Area established by the Census Burean in 
connection with the 1960 U. S. Census. The Census Bureau determined 
the extent of these areas on the basis of location, community of 
interests, accessibility, density of population, and the ‘fact that 
the components of such areas are all situated in the same EE ated 
social and economic system", 
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IT IS, aCCORDINGLY, ORDERED, This 13th day of January, 1967, 
that umless an appeal from this Second Supplemental Initial Decision 
is taken by one of the parties or the Commission reviews it on its 
own motion in accordance with the provisions of Section 1.276 of the 
fules, the application of The Tidewater Broadcasting Company, 
Incorporated, for a construction permit for a new standard broadcast 
station to be opcrated on 940 ke with a power of 10 kw, daytime only, 
at Smithfield, Virginia, IS GRANTED, and that the application of 
Edwin R, Fischer for the same facilities to be opcrated at Newport News, 
Virginia, BS and the same is hereby D&IIZD. 


™ 


‘\ 


<1 eae’ Bn. vt. 


Elizgbeth C. Smith 
Rearing Examiner 
Federal Commmnications Commis.ion 


Released: January 17, 1967 

and effective 50 days thereafter, 
subject to the provisions of the 
Rule cited in the ordering clause 
above. =2xceptions, if any, mst 
be filed within 30 days of the 
release date unless an extension 
is duly granted. 
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APPENDIX A 


Interrogatories from Existing Stations | 


eee responses to significant questions by stations placing 22 weve, 
Signal over Smithfield were as follows: | 


Question IIT: "Please list the principal commnity or communities 
to which your station directs its service?" 
| 
The replies were as follows: 


WRAP: "The orincipal communities to which WRAP? | directs its 
service are Norfolk, Portsmouth, Newport News, Hampton, Virginia 
Beach, Suffolk, Gloucester and Chesapeake, Virginia. In addition, 
the station serves numerous other cormmmities which are smaller in 


size than the principal commmities listed above." | 


WTAR: "WTAR Radio-TV Corporation principally om Tidewater, 
Virginia area, Enclosed is a coverage map showing 42 counties in 
Virginia and North Carolina served by WTAR Radio-TV Corporation." 


WGH: "Norfolk, Hampton, Newport News, Portsnouth, Virginia 
Beach, © Chesapeake, York County.” 


WIID: "The principal communities served by WED were identified 
in the ap application for assignment of license as Newport News and 
its sister city, Hampton. This continues to be the case." 


i 
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Question IV(a): "If possible, please state the approximate percentage 
of your station's current local news programming which is devoted to 
local news of Smithfield and/or Isle of Wight County." 


The replies were as follows: 
WRAP: "It is believed that the vercentage of the station's 
current local news programming which is devoted to local news of 
Smithfield and Isle of Wight County, Virginia, is about 075%." 


WiAR: “It is impossible to answer this question since station 
WAR does not keep records showing the amount of news devoted to 
each community jit serves." 


WGH: “Practically none." 


WTID: “Station WIID does not broadcast local news Girected to 
Smithfield or Isle of Wicht County." | 


Question IV(b): “Describe the criteria employed by your station to 
determine if news items originating in Smithfield and/or Isle of 
Wight County should be included in your station's local news 
broadcasts." 


The replies were as follows: 


WRAP: "The significant news of Smithfield and Isle of Wight 
County is is included in the station's local news broadcasts." 


WEAR: "The criteria employed by station WIAR is whether or 
not such local news items are of significant importance to affect 
the business or social activities of Smithfield and/or Isle of Wight 
County.” 


WGH: “If considered of general, regional interest, our newsmen 
would contact appropriate officials." 
Question IV(c): "Describe the sources from which your station obtain 
local news of Smithfield and/or Isle of Wight County." 
The replies were as follows: 


WRAP: “Local news of Smithfield and Isle of Wight County is 
obtained ned principally from the Associated Press newswire." 


WIaR: "Station WIAR obtains its local news primarily from 
talking ng with the various civic leaders and business firms and law 
* enforcement agencies in Smithfield and/or Isle of Wight County." 


WGH: "As above--we maintain no stringers in that locality." 


Question IV(d): “Does your station maintain local news gathering ‘ 
facilities in Smithfield or Isle of Wight County? If the answer 
is yes, please describe such facilities in detail, including the ‘ 
names of any persons employed there as news correspondents or 
stringers." 
The replies were as follows: ‘ 
WRAP: "No." ; 


WIAR: "No, station WIAR does not maintain a local news 
gathering facility in Smithfield and/or Isle of Wight County.” 


WGH: "No." 


© 
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Question V(a): “Please state whether it is your station's policy 
to broadcast public service announcements on behalf of groups and 
organizations in Smithfield and/or Isle of Wight County." 


The replies were: | 


WRAP: "It is the station's policy to broadcast public service 
announcements in behalf of groups and organizations in Smithfield 
and Isle of Wight County." : 


WIAR: “Yes, station WIAR does make public service announcements 
on behalf of groups in Smithfield and/or Isle of Wight County." 
| 


WGH: "Yes, when requested." 


WIID: Station WTID broadcasts public service announcements on 
a regular basis. However, because of the geographic lack of vroximity 
between Smithfield-Isle of Wight County and WTID, no public service 
announcements on behalf of groups in Smithfield and le of Wight 
County have been broadcast since Big T Corporation acquired the 
ownership .of the station." | 


Question V(b): “How many such announcements have been broadcast by 
your station in the seven days immediately preceding receipt of these 
interrogatories?" 


| 
The replies were: | 
| 
| 


WRAP: "In the seven days immediately preceding receipt of the 
interrogatories, about 15 public service announcements were »roadcast 
by the station in behalf of Smithfield interests and about 20 in 
behalf of Isle of Wight County interests." 


WIAR: "Station WIAR has not broadcast any such aro 
in the seven days immediately preceding receipt of these 
interrogatories." | 


WGH: "None." 


hes 


Question Vic): “Identify the Smithfield and/or Isle of Wight County 
organizations on whose behalf such announcements have been broadcast," 


The replies were: 


WRAP: “The organizations on whose behalf such announcements were 
broadcast by the station include Smithfield, Virginia Civic League; 
Senior Class, Georgie Tyler High School, Windsor; Grace Union Chapter 
$56 OES, Smithfield; 9-60 S & S Club, Smithfield; Carrsville Wood- 
peckers; Smithfield Porkers; Bailey Pontiacs, Chuckatuck; 

New Jerusalem Church of God in Christ, Carrsville; VC Temple Church 
of God in Christ, Rt. 32, Isle of Wight County; Little Zion Baptist 
Church, Smithfield; Christian Home Baptist Church, Windsor; 
Missionary Society, Christian Home Baptist Church, Windsor; and 

Mt. Tabor Church of God in Christ, Smithfield, Virginia." 


WTAR: "Such oublic service announcements have been broadcast 
on behalf of the Rotary Club, Ruritan Club, as well as the various 
schools in these areas." 


WOH: No response. 
Question V(d): “How many public service announcements of all types 
were broadcast by your station in the seven days immediately preceding 
receint of these interrogatories?" 

The replies were: 

WRAP: “Approximately 900 public service announcements of all 
types were broadcast by the station in the seven days immediately 
preceding receipt of the interrogatories." 


WAR: “No such announcements were broadcast the seven days 
immediately preceding receipt of these interrogatories." 


WGH: "240," 


~* 
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Onestion VI: “Does your station presently broadcast any religious 
programs or services from or on behalf of churches or religi.ous 
congregations in Smithfield and/or Isle of Wight County? 


"If your answer is yes, please describe each snch vroadcast, riving 
the title of the program, the name of the religious organization on 
whose behalf it is broadcast, stating whether or not this vrozgram 

is regularly scheduled, its length and the day and ae at which it 
is broadcast. - 


The replies were: 


WRAP: "The station does not presently broadcast any religious 
programs or services from or on behalf of churches or religious 
congregations in Smithfield and Isle of Wight County. 


WEAR: "No, station WIAR does not broadcast any religious 
Drograms or services from churches or religious congregations in 
Smithfield and/or Isle of Wight County. However, it does broadcast 
announcements concerning the various activities of religious groups 
in Smithfield and/or Isle of Wight County." 


WGH: "No." | 


WTID: "No." | 


Question VII(a): "Does your station presently broadcast any orograms 
of an educational nature from or on behalf of schools in Smichfield 
and/or Isle of Wight County? 
"If vour answer to the preceding question is yes, plcase describe such 
programs as were broadcast during the vreceding week, giving the 

title of the progran, the name of the organization on whose behalf it 

is broadcast, stating whether or not this program is regularly 

scheduled, its length and the day and time at which it is broadcast." 


The replies were: 
WRAP: "The station does not presently broadcast programs of an 

educational nature from or in behalf of schools in Smithfield and 

Isle of Wight County." 


WIAR: "Yes. During the year Station WIAR does oe some of the 
students in its studios participate in the 'Prep Rouridup? program. 
This program is regularly scheduled each Thursday, 7 ee 00 p.m, 
from September through Hay." 


WGH: "Not specifically, WGH has a high school Roreeceandens in 
the high school in Smithfield who reports ball scores and school 
activities, Also one finalist on this year's $500 Scholarship program 
was from Smithfield." | 


"WTID: “The answers to both parts of this interrogatory are 'no',” 


b= 


ViII(>): “Does your station broadcast information as to 
school closings and reopenings pertaining to the schools in 
Smithfield and/or Isle of Wight County during periods of inclement 
weather? 


"If your answer is yes, please describe how such information is 
ootained." 


The replies were: 


WRAP: “The station does broadcast information as to school 
closings and reopenings with reference to schools in Smithfield and 
Isle of Wight County during periods of inclement weather. Such 
information is usually obtained by telephone.” 


WIAR: "Yes, station WIAR does broadcast information concerning 
school closings and reopenings for both Smithfield and Isle of Wight 
County. Station WTAR uses its own method, i.e., a secret number and 
code whereby the superintendent of schools acts as the sole ° 
representative of Smithfield and Isle of Wight County; he alone 
has the authority to tell us when schools will be opened or closed." 


WGH: "Yes, on request...Superintendent." 


Question VIII: “Does your station present any public affairs programs 
which, in the last six months, have presented any topics specifically 
i related and local to Smithfield and/or Isle of Wight County? 


"If your answer to the preceding question is yes, please list the 
dates on which such programs were presented, the format and topic 
of each, explaining how each program was specifically relevant to 
Smithfield and/or Isle of Wight County, and listing the individuals 
or groups from Smithfield and/or Isle of Wight County who actively 
participated in the preparation and presentation of these programs." 


The four stations replied in the negative. ? 


Question IX: "State whether your station has, in the past six months, 
broadcast any editorials specifically relating to affairs in 
Smithfield and/or Isle of Wight County. 


"If vour answer to the above is yes, please submit with your answer 
a copy of such editorial(s), showing the date or dates of broadcast." 


Stations WRAP, WGH and WTID answered in the negative. WTAR replied: "Station 
WTAR does not broadcast editorials." 


S os 


i 
Question X: “State whether, during the last local election campaign, 
your station carried any political broadcasts by or on behalf of 
candidates for local office in Smithfield and/or Isle of Wight County. 


| 
"If your answer is yes, please list the names of the candidates, 


their political affiliation, the office which they sought and the 
date or dates on which they or their spokesman appeared on your 
station." 


Stations WRAP, WTAR and WGH replied in the negative. 


WIID: “While Big T Corporation did not own Station WIID at the 
time of the last election, Big T has no information to indicate that 
any such programs were broadcast; and believes that none were broadcast," 


Question XI(a): "State whether your station has, in the last six 
months, broadcast any sporting events originating in Smithfield and/or 
Isle of Wight County, or involving teams from Smithfield and/ or Isle 
of Wight County. | 
"If your answer is yes, please list the dates on which such programs 
were broadcast, the length and time of each broadcast, a the names 
of the teams or individuals invdlved." 


Stations WRAP, WIAR and WGH answered in the negative. | 


WIID: “Again, while Big T Corporation did not own Station WIID 
during the past six month period, Big T has no information to 
indicate that any such programs were broadcast, and believes that 
none were broadcast. Smithfield-Isle of Night sports news is not 
treated as local or regional news by WIID." | 


Question XI(b): “Is your station's policy to treat sports news 
involving Smithfield and/or Isle of Wight County as Local or regional 
sports news?" 


Stations WRAP and WTAR replied as local. WGH replied regional. 


| 
| 
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Question XII: “Does your station currently present any local 
originations from Smithfield and/or Isle of Wight County? 


"If the answer to this question is yes, vlease give the time and 
frequency of the broadeast of these programs, explain briefly their 
format and list any groups and/or individuals who actively participated 
in the oroduction and presentation of these programs." 


The replies were as follows: 


WRAP: "The station does not currently present any local 
originations from Smithfield or Isle of Night County." 


WTAR: "No, station WIAR does not currently present any local 
originations from Smithfield and/or Isle of Wight County. However, 
on snecial occasions such as the grand opening of the Smithfield 
Packing Company Plant, WTAR did originate two whole days of broad- 
casting from Smithfield.” 


WGH: "No, except spot news coverage." 


WIID: "No." 


Question XIIT: “Does your station presently broadcast information 
concerning local weather and driving conditions and local working 
conditions in Smithfield and/or Isle of Wight County? 


"If your answer is yes, please describe in some detail the information 
broadcast, the source of the information, and the frequency or times 
of broadcast.” 


The replies were: 


WRAP: “The station does presently broadcast information concerning 
local. weather and driving conditions in Smithfield and Isle of Wight 
County on the occasion of unusual or severe weather conditions. This 
information is obtained from local officials and the state highway 
patrol. It is presented in the form of weather bulletins and it is 
not known with what frequency these broadcasts have taken place.” 


WAR: "Yes, Station WIAR does broadcast information concerning 
driving conditions in Smithfield and/or Isle of Wight County during 
inclement weather, This is done frequently when necessary, aud such 
information is obtained from the Sheriff's office and the State 
lighway Patrol.” 
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WGH: "Not separately from other Tidewater news," 
WTID: "No," 


i 
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Question XIV: "Does your station regularly solicit local advertising 
business in Smithfield and/or Isle of Wight County? | 


WCMS, WVEC, WGH and WTID replied in the negative, and WRAP reolied "not 
regularly". WTAR, WAVY and WBCI declined to answer on the ground of 
privilege. 


The replies of the other stations to the written interrogatories were 
generally similar to those of WRAP, WIAR, WGH and WTID. Each indicated 
an awareness of its responsibility to serve its service area. Hone showed 
any regularly scheduled special programming for Smithfield ior Isle of 
Wight County. 
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ECISZON ! 
Adopted April 12, 1968 ; Releasee April 16, 1968 


Coumissioners Bartley, Loevinger and Wadsworth concurring 
in the result; Commissioner Cox not participating.) 


' 
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By the Comnission: 


1, The Tidewater Broadcasting Compeny, Incorporated, and 
Edwin R, Fiscser ave mutualiy exclusive appliccnts for construction permits 
to build and operate new standard broadcast stations in Smithfield aad 
Newport News, Virginia, respectively. 1/ In our Order designating these 
applications for hearing, 2/ we found that each of the applicants is legally, 
technicaliy and financially qualified, and we specified aa issue to determine 
1/ Both Tne Tidewater Broadcasting Company, Incorporated, hereinafter 
veferred cto as Tidewater, and Ecwin R. Fischer, hereinafter referred 
rischer, p Topose to operate new Class II statioas on 940 kilohkertz 


~ ‘ 
£Oo G&S A ewer a ys 


with 10,006 watts of power, daytime oaly, while utilizing = nondirec=- 
| 


tional aucenna. 
2/ FCC 59-1079, released October 28, 1959. 


which of the appiications would better provide a fair, efficient, and 
equitable distribution of radio service under Section 307(b) of the 
Communications Act. 3/ However, after completion of the specified 
hearing, 4/ we adopted our new Policy Statement on Section 307(b 
Considerations for Standard Broadcast Facilities involving Suburban 
Comanni ties, 5] in whica we concluded that, where an applicant's proposed 
5 mv/m daytine contour would penetrate the geographic boundaries of any 
community with a population of over 50,000 persons and with at least twice 
the population of the applicant's specified comunity, a presumption 
will arise that the applicant proposes to serve the larger community 
Tather than his specit‘ied station location, 


2. ‘We also stated that the 307(b) Policy Statement would be 
&pplied to all pending proposals, as well as to those filed in the future, 
Since it would zaterially assist us in making fair, efficient, and 
equitable allocations of standard broadcast facilities in metropolitan 
areas. 6/ Thus, in pursuance of the 307(b) Policy Statement, we concluded 
that this proceeding must be remanded for a further hearing because each 


3/ In addiction, this proceeding originally involved issues concerning 
the areas snd populations to be served; interference caused and 
received; and a contingent standard comparative issue, which was to 
be considered if the 307(b) issue was not determinative. In the 
present posture of this proceeding, no question of interference remains 
to be resolved. 

4/ Although Hearing Examiner Elizabeth C. Smith retezses an Initial Decision, 
2 FCC 2d 368, on July 11, 1961, proposing to grant Tidewater's application, 
we were subsequently requested by Tidewater to reopen the record and 
to enlarge the issues in this proceeding to determine whether grant 
of the Tidewater proposal would contravene the provisions of Section 
73.35(a> of our Rules with respect to the mltiple ownership of standard 
broadcast stations. Due to the overlapping coverage areas arising from 
the proposed increase in power of commonly cwned Station WESR, Tasley, 
Virginia, we concluded that a further hearing should be held to determine 
whether Tidewater’s proposal complies with Section 73.35(a) or whether 
circumstances exist which would justify waiver of the Rule, FCC 64-355, 
released, as corrected, on April 30, 1964. ‘Thereafter, Examiner Smith 
teleased her Supplemental Initial Decision, 2 FCC 2d 408, on April 19, 
1965, in which she held, inter alia, that waiver of the Rule was varranted 
and that Tidewater’s application 2 should be granted. After hearing oral 
argument, en banc, on December 9, 1965, we adopted the findings and 
conclusions of the Examiner's Supplemental Initial Decision, holding that 
waiver of the Rule was warranted, 2 FCC 2d 364, 6 RR 2d 730 (1966). Thus, 
we do not need to give the overlap issue any further consideration at 
this stage of the proceeding. 

5/ 2 FCC 26 190, 6 RR 2d 1901 (1965). 

6/ Ibid., paragraph 12. 
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of the applicants proposes 5 auv/m cuytixe service within the geozzepaic 
doundcries of at least one other coxcnusity, Norfoik, with cwrei thaa 


c < I 

50,000 persons ane with a population 2at least twice as large as that of 
the appiicaat's specified statioa location. 7/ In order to écterminc 
whether cach of these proposals will realistically serve its own specified 
Station location oz some other larger comcnity, we also revised the 
issues in this proceeding so that, in 2ddition to the usual 307{d) 
evideace conceraing the independence of a suburban comunity from ics 
central city, the parties would fuliy cxplicre cll matters zelatiag to 
the need for cach of these proposals, &/ 
| 

3. By kez Second Suoslemencel inicial Decision, Qf Dxeniner 
Smith pwopvcsed co sxant Tidcewater’s apnlication and to ccay F ee 
application, the Examiner concluded chat Fischer, who did nct! offer 
any evicerce to rebut the presumptioa that his RaCeeae was for Norfolk, 
shouid be ceniec in view of his failure to comply with the technical 
provisions te our Rules for stations assigned to that comzunity. oo the 
other hanc, the Examinex held that the sacving mode by Tidewater wa 
sufficient oO Tebut the presumption thac its pxcposai is for Nor. folk 
and to estad>iish that its proposal is realiisti aay for the commaity 
of Saicntscel Whiie we agree with the Exani 's 
application nt be denied, we are convinceé after cousideratibxz of the 
entire record in this proceeding that Tidewater's application should aiso 
be denied. 10/ 


es 
miner's conclusion bhat Fischer's 


7/ 2 FCO 26 364, 6 RR 26 730 (1988). 

8/ We notes that each ci the applicants woule be expeccede to show the exteat 
to which it acs ascertcined that its specifice station locatioa Sas 
Separate and distinct programming needs, the exteat to waich these needs 
are not being met by existing standard brosccast statioas, and the 
exteat to waich its prograa proposeis will acet these 3 eeds,. Additionally, 


we staicé that each of the applicaats would tc expected to addéuce 
evicence as to whether the projected soucces of advertising revenues 
froa within its specified stativoa location are adequate to Support its 
proposal as com J, with tts projected sources from ali othex areas. 
9/ FCO $7D-1, ones sed January 17, 1967. 
10/3efore us for consideration are: (a) ex 
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ions aad supporting brief, 
ren i eS ae att See 
ret 


which wore filec on Mazck 3, 1967, Sy Fisch 

Supporting briet, which were filed Match 3 anc 6, 1967, sespectively, 
by the Chief, Sroaccast Suresu; acd (c) a reply to those BS ee and 
@ Supplement to its reply, both es which wore files on Morgh 20, 1967, 
by Ticewnter, We Ucarc oval argument, en beonc, on Sece= er iz, 1967, 


and, excest as modificd herein and by out suliags on exceptions which 
ere attacked <s en MISS we adopt the findings of fect iset forth by 
the Examiner in her initial Decision and in her Seconc¢ Supple omental 
Initial Decision. In view of our cetermination that both applic ations 


RT be denied, hovever, our conclusions will be sudsti ituted £ or those 


of the Examiner ia her Initial Decision and in hex Second Supplemental 
initial Decision. 
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4. Fischer's application originally proposed a new standard 
brecccast station for the 113,662 residents of Newport News, Virginia. 11/ 
Newport News is part of the Newport News-Hampton, Virginia, Urbanized 
Area (population 205,574) and is separated from Norfolk, Virginia (popula- 
tion 304,586$), and the Norfolk-Portsmouth, Virginia, Urbanized Area 
{population 506,522) only by Hampton Roads where the James River flows 
into the Chesapeake Bay. In addition to serving Newport News, Fischer's 
proposal would provide 5 mv/m service to all of Norfolk, and, as indicated 
above, Fischer hss now steted that he is satisfied to have his application 
treatec as & prcposal for a Norfoik station. However, Fischer's proposal 
would 202 comply with the requirement of Section 73.188(b)(1) of our 
Rules for stations assigned to Norfolk, 12/ since Fischer would provide 
25 uv/m service only to 982% of Norfolk’s main industrial area and to 
47% of its main busizess district. 


S. Fischer urges that his proposal would provide approximately 
23.4 uv/m- service for all cf the main industrial area and for 63% of the 
main business district and that it would provide at least 17 mv/m service 
for all of Norfolk"s sain business district. Since virtually all of the 
incustrial area, where the existence of man-made noise makes a high 
intensity signal most icportant, would receive the requisite service, 
Fischer contends that his proposal substantially complies with the 
requirement of Section 73.188(b)(1). Citiag_WGUN, Inc., 13/ Fischer 
concluces that his application can and should be granted on the condition 
that it be amencec <o specify Norioia oe o.5 Station sv sciod, 


11/ Tne population figures in this paragraph are taken from the 1960 
wu. S. Ceasus. ie 

12/ Section 73.188(b)(1) provices that the site selected for location 
of a transmitter should meet the following conditions: "A minimm 
field intensity of 25 to 50 muv/m will be obtained over the business Y 
or factory areas of the city.” 

13/ 38 FCC 529, 46 RR 2d 353 (1965). In that proceeding, which was 
concluded prior to the adeption of the 307(b) Policy Statement, , 
the applicant was permitted toe change its station location from 
Decatur to Atlanta, Georgia, in spite of its failure to comply 
fully with Section 73.188(b)(1). We held chat waiver of the rule i 
was appropriate, since, inter alia, the applicant’s failure to 
provide 25 =av/a coverage throughout the broadcast day occurs only 
because it| must reduce power during critical hours to protect 4 
Ceaadian station on the same frequency. 
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6. In cctormining whether Fischer's epplicatioa should be 
granted as a Norfsik station, it is important to coasider ail aspects 
oz his proposal throughout this entire proceeding. As noted above, 
Tischer originally specified Newport News as tis station location aad 
he urged during the initial hearing thet his application was eatitled 
to a 307(b) preference for that community. ‘While Fischer recognized 
his obligation to serve his entire proposed ee ing are3, it is 
abundantly clear that the principal exphasis of his progra= proposal 
was placed upon the needs of his listexers outside of the Norfoik- 
Portsmouth Urbanized Area, Indeed, in 2 lctter dated Jarcary 2, 1966, 
and written shortly efter the <ecoption or the 307(d) Policy Statement, 


LE WES USTCO encw Nwewpose NewS cles) QiCCor Cote eee. One stencard 
broadcast station, that Newpors Nows Ba: yeniracte and Jistinet! program- 
Ming GCccs, Unc Scacecne eriaoryecusasc: - a rash a proposal 
Was oO meet the accds of the Newport News-amptoa Urdanizec Area, 
Nonetncless, during the most recect hk eee without secking tb amend 
his progva:. provesal or of faring any €xpisasatien o= his prior statements, 


Fischer has stated that he is now sacisiied to be created as an applicant 


| 
! 


for a Norfolk station. | 
7. itis also sigaificeat chat, while seven standard broadcast 
stations now operate in the Norfolk-Portszouth Uroaaized Area, only two 
Standard drosccast stations are now ass aes to Newport News and only 
three stcnécre broadcast stations are now opecating in the eatire 
Newport News-Hampton Urbanized area. In adcition to those ten stations, 
four other standard broadcast stations are now operating in the nearby 
communities of Chesapeake, Suffolk, Virginia Beach, and Williamsbusg, 
VERSES ond applications for still another facility in: this area were 
wecentiy designated for hearing. 14/ Aithough Fischer previously asserted 
that his application should be granted since Newport News has fewer statiow. 
than other smaller communities within the State of Virginia, he is now 
willing to increase the number of stations assigned to Norfolk at the 


expense of Newport News in order to obtain a grant of his sppiicetton: 15/ 


24/ $ FCC 22 205 (1967). Docke= Numbers 17605 and 17606, involving 
Gpplications for Williamsburg and Suffolk, Virginia. 

15/ In tais connection, it should be noted that Section l. 525(0) of 
the Rules wes amended to preclude the resolution of such conflicting 
307 (b) claizs on the basis of the applicants’ private interests 
without permitting other interested parties to apply for the facility 
which otherwise would be abandoned. See FCC 61-1021, released 
August 4, 1961, 20 RR 1673. 
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S. We recognize that in the past Section 73.188(b)(1) has 
been waivee onc chac graats have been made without absolute compliance 
With 2il of the! provisions of that rule. 16/ However, in view of all of 
tae circumstances in this proceeding, we are not persuaded that Fischer's 
applicetioa for 2 anew facility warrants grant as a Norfolk station. In 
paragraph $ of the 307(b) Policy Statement we pointed out that we “wish 
to ciscourége any proposal that will be merely a substandard central 
city station,” and in paragraph 11 we clearly stated that an applicant, 
who fails to rebut the 307(b) Policy Statemeat presumption, as Fischer 
has f2iiec to do, and who fails to meet all of the requiremeats for that 

central city, will be denied. As noted above, there are ample stations 
in Norfolk and throughout the metropolitan area, and Fischer has failed 
to provide any explanation for the inconsistency between nis preseat 
wiilingness to adopt Norfolk as his community aad his prior avowals 
concerning Newport News. For all of these reasons, it is clear that 
Fischer has not made 2 sufficient showing to justify either a waiver 
or Section 73.188(5)(1) or a finding of substantial compliance with 
that rule. Since the 307(b) Policy Statement was specifically adopted 
te assist us in making fair, efficient, and equitable allocations of 
Standard broadcast facilities ia metr oes areas, we are convinced 
chat it would te wholly inappropriate uzder the circumstances of this 
proceeding to permit Fischer to operate 2 new station in Norfolk which 
would rot comply with all of the provisions of Section 73.188(b). 


9. Tidewater, on the other hand, has attempted to show that 
its proposal will realistically provide a local transmission facility 
for Snicthfield. The community of Smithfield nad 2 population in 1960 
of 917 persons, but its population has been increased since then to 
approximately 3,000 persons by virtue of Smithfiele'’s annexation of 
the surrounding! area. Smithfield is the largest community in Isle of 
Wight County, which has a2 total population of 17,164 persons. However, 
Ticewater*s proposal sould provide 2 mv/m service to an urban population 
an excess of 726,006 persons including ali of the Newport News-Hampton 
and the Norfolk-Portsmouth Urbanized Areas and the cities of Suffolk and 
Virginia Beech. Thus, Tidewater’s 5 mv/=a service to Norfolk is, in the 
context of the 367(b) Policy Statement, merely one indication of the 
competitive signal which the Tidewater propos2l would provide throughout 
the entire metropolitan area. At the same time, Tidewater would provide 
0.5 uv/s or greater service to an additional population of at least 
234,682 persons residing in other areas of Virginia and North Carolina. 


10. In support of its proposal, Tidewater presented the 
writte= testizony of some 26 civic leaders and other persons, who 


16/ See, for exa=ple, KDEF Broadcasting Co., 30 FCC 635, 20 RR 6% (1961). 


either live or work in Smithfieid, to esrzblisk thet Snichfieceld has 
Separate and CSS SIESS needs for a local trcusnissionx service.: Alcthouga 
each o= those personas indicated ways in which < local redic Station could 
be used for the benefit of Smithfield, many of then also stated that 
chey i: = never vequested the assistance of or used the facilities of 
existing stations in the area. Nonetheless, written interrogatories 
answered by several of the stations in the area around Smithfield 
demonstrate that the needs of that community had not been completely 
ignoreé, Station WGH, Newport News, states that it <eports the scores 
of Smithfield athletic events and other school activities, bfocdcasts 
public service canouncemcents on behalf of Smitafield organizdtions when 
requ gested, and announces school openings and closings upon request of 
the Snithfieid Superintendent of schools. Station WRAP, Norfoik, states 
cnet it broadcasts information conceraing weather ond Griving conditions 
in Smithfield and Isle of Wight Couacy during severe weather | conditions 
and thet it carries public service announcexcnts for groups and 
orgenizetions from dcth Smithfield aad isle of Wight County.| Station 
WEAR, Norfolk, also carzies ennouncemeats concerning Smithfisie pubozic 
Service organizations, school closiags, and criving conditions and states 
that it will broadcast directly from Smithfield oa speciai oeccsioas. 
Finally, each of the three stations asserts thet significant) Saithfield 
news is reported on its lecal newscasts. | 


li. Aithough Tidewater's proses proposal is directed chiefly 
toward the aceds of Smithfield and Isle of Wight County ane the sur- 
rounding vural areas, the applicant recognizes its obligation to serve 
its entire listening area. Thus, in addition to the entertainment, 
news, and other programs which are ccsignod for Saithfield and the 
surrounding rural area, a number of Ticcwater's proposéd progrars 
would also be of interest to listeners throughceut the urban pxeas, 
where more than 70% of Tidewater's potential audience resides, Tidewater's 
estimate concerning potential revenues was based primarily pore a 

paces and oxperience of its presideat, Veraon &. Beker. | No attempt 
3s made to contact sdvertisers in Smithfield or in the surzounding 
aS sreas to Cetermine whether they oreseantly advertise or whether they 


we 
=? 


vould de incerested in purcnasiag asvertising over a local radio station. 
Nonetheiess, in spite of the fact that Isle of Wight Couaty had aanual 
retail sales of oaly $12,025,000 during 1962, Saker estimated chat 
approximately $49,000 in advertising revenues would be obtained from 
businesses in Smithfield and the surrounding rural area during the station's 
first year of operation aad that anproximately $21,000 would come froa 


businesses selling their products throughout the metropoliten area. 


er urges that these facts are sufficient to rebut 


siistically proposes to serve Norfolk rather 


. 
chan Saithiield and thac this evidence justifies a grant of its appli- 
Cation. in acdcicioa, Tidewater ccatends that its proposed 10,000 watts 


Of pocer are necessary to sexve che rural sreas cround Suithfield aad 
22 = a soposal is consistent with the 307(b) Policy Stetemeat, which 
indica that 2 deveioping and deserving suburban community should be 
sereagets @m Opportunity to obtais 2a first local transcission service. 


Ticewster thea esserts thet Smithricic is not within the Norfoik-Newport 
News mecropolitea crea and that its gzroposed 5 mv/m contour falls over 
Noricix oniy Secsuse of the high conductivity of the sait water path 
waics lies tbecween Snithtield and Norfolk. Finaily, Tidcwater clains 

whet Sisilér applications have decor grentsd without Recring on a 

lessez> showiag taan che one ic has sade in this proceeding. 


ie we statec in the 3¢7(5) Policy Statement, and while 
we 2S SES ESS SE Couazssuni ties SS dG be SES an oppor= 


Beene io fhe Spaceseesart treat, as eee and coverage are 
inere2seé to 'sexve larger numbers of persons in cetropolitaa areas, 
Stations ortes tené to seek out national and regional advertisers and 
ad igenatity thexseives with the entire metropolitan area rather than 

ith the perticul<s aneecs of their specified communities. Thus, we . 
= Stated in the 307({b) Policy Statement thet substandard cextral 
city stations sicuid be discouraged anc that such applicants should 
only propose <3 =sch power as they need to comply with our allocation 
sules. In this tespect, Tidewater has not shown what effect use of 
a = sex, 'cizecticnslized operation, or a citferent transmitter site 
sve upo= its propes2i. Nor cen Tidewater’s contention that 

& is moz ioccted within the metropolitan arcs ce given sub- 
ignt in view of the evicence ia this proceecing which 

Asx Tidewacer’s 10,000 watt proposal would place an 

sitive signal, not only in Norfolk, but all over the 
eacize mctsopolit=n area. Although Ticewater is correct that conduc- 
tivity cver s2it woter will result in the extension of its signal in 
the cetrozolizen crea, the evidence clearly establishes that, even 
if its 5 =s/h contour were projected only over iand, tke 10, 000 watts 
ot power wrich Tidcveter proposes would still cause its 5 aye contour 
to penctrate che oeuuadaries of Norfolk. ne facts in this proceeding 
amply cisciose the reasons why the 207(b) Policy Statement was based 
upon proposed coverage rather than upon the epplicant'’s specified 
station location. 


| 
i 
1 
| 
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14, “che further hearing pursuant to the 307(b) Policy Statement 
was lcle to permit Tidewater to present evidence demonstrating [that it 
will provide a realistic local transmission service for Smithfield. 

It is clecr, however, that the amount of evidence required to establish 
then an applicant will provide a realistic locai transmission service 
depends in large measure upon the objective facts concerning that 
proposal. 17/ Therefore, applications which may have been granted in 
otner procecdings must be considered within the context of their 
particuiar facts, In_KEZY Radio, inc., 18/ an existing station requested 
pormission to increase its power during dcylight hours from 1000 watts 

to 5CUC wetts to improve its sexvice for Ananein, Caiiforaia, its 
Specizied community, and Orange County. Althouga the applicant's 
coverase of Los angeles was also increased, its specifice conan t 

head & population of aporoximately 106,000 verscoas and was one of tre 
central? cities of 2 standazd metropolitsn statistical area entirely 
separate from Los Angeles. Noting that there wes oaly one other station 
in Cranze Couaty which had 2 population in excess of 1,000,006) personas, 
that tae nececs of Orange County organizations were not being met, and 
that national end regional advertising was sold on the basis of its 
a@ucéience in Anaheim and Orange County, we held that the applicaat's 
entire factual showing was sufficient to establish that it would not 
become a Los Angeles stacion, 


15. In Clay Brozdcasting, Inc., 19/ the applicaat proposed 
operation with only 500 watts for a community of nearly 9,000 persoas. 
Although 5 mv/m service would be provided to the mech larger city of 
Kansas City, Missouri, we found that the applicant proposed a relatively 
low power and omnidirectional radiatioa pattera, that ite antenna was 
located to provide maximum service to its specified comcunity and the 
surrounding county rather than to Kansas City, aad that there was 2 
need for a first local broadcast outlet for that suburban areal In 
view of all of the material presented by the applicaat, we contluded 


that it had demonstrated that it would not become realistically a 


17/ See the Memorandum Cpinion and Crdexr denyiag reconsideration of 


the 307(b) Policy Statement, 2 FCC 2d 366, 6 RR 2d 1908 (1966); 
and Monroeville Brosdcasting Company, FCC 68-404, released this 
Sa=2 date. 
18/ 3 SCC 26 407, 7 RR 2d 254 (1965). 
/ & FOC 24 932, 8 RR 2G S87 (2966). 
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Kanses City station. 2G6/ In view of the fects in each of those proceedings, 


we Gre conviacec caat they are clearly distinguishadle aad are not 
prececeats for our determination of this pr roceeding. 22/ While those 


Gpolicants pronesed power commensurate with the size of their specified 
Communities anc tne surrounding areas and with the requirements of our 
rules, Ticewater proposes the relativeiy high power of 10,000 watts 

for @ comunity of 2pproxizately 3,000 persons in a county with a total 
popuiation of 27,265 persons. 22/ 


16. althoug: the comunity of Snichtield and Isle of Wight 
County <re clearly incenencent of the overaii =etropoiitan area because 
O= tne gesosrophicel cheractericties of the avec, it has been emply shewn 
tacot Tidewccer"s 10,000 watt proposal would vrovide a new competitive 
Sesvice Sor eporoxincetely 736,000 persons throughout that metropolitaa 


20/ ia BEOS, Inc., FCC $8-S, released January 10, 1968, which wes 


gecices after the oral ersument in this proceeding, the applicant 
was permitted to change its directional antenna radiation pattera. 
eS ELI CEs the 2552 iicant's 5 =mv/m coverage of Baltimore was thereby 


increcsed, we aote¢d that the change dic not involve either aa 
tacse2se 22 eS = 2 move of the traasnitter site cleser to 
Zaicimore; tzat the change was necessary to oring the aoplicant’s 


presest SESE into compliance with the requirements of Section 
73.188(5) (1) of the Rules for its specified community, Towson, 

waich naé = popusation of 19,090; ana that the change was required 
to provide service for the portions of the surrounding Baltimore 
County Poza stson 492,423) which had not previously received service 
from the county's caly standard broadcast station. In light of 
the applicsat’s showing, we concludec that it hac established thet 


it werle not become mercly another Zeltimore city stetion. 


21/ HELI, iInc., 3 FCC 2€ 223 (1966), which was clso cited by Tidewater, 


2g RAS ~ 
becexze cfiective ourscant to Section 2.276 of the Rulcs. However, 


Our Pudlic Notice, FCC 61-25, relezsed January 6, 1962, 20 RR 1141, 
Stacec chat an initial Decision that automatically becomes final 
Goes mot establish 2 di:diag precedent for future cases. 


22/ In spite of tts high power, “gidewater's proposal would not even 


provide sesvice for uli cf the five county area which it claims its 
cee was’ Gesigned to serve. Nonetheless, even assuming that its 
Pros woule cover 611 of that five county area, the potential 
Se in that «rea would de less thaa 95,000 persons and less 
han ten perceat of its total potential audience as an area wide 


station. 


avec, inceed, the 10,000 watts which Ticewatez proposes would make it 
more powerful during daytime hours thon any standard broadcast statioa 
presently assigned to that metropolitaa area. in spite of the drosd 
invitccion to Tidewater in our remand Order to show that it wiil pzrevice 

2 realistic local transmission service for Smithfield, we are) not persuaded 
thet the record in this proceeding is sufficient to establish) tiat 
Tidewater'’s proposal would net become merely another Norfolk station 

in view of its 106,000 watts of power and its substaatial coverage of 

the eatire metropolitan area. | 


7. We recognize that Smithficic nas separate and cistinct 
programming nceds, 23/ but the record also dexzonstrates that,| although 
resent service could undoubtedly be improved, the needs of che relatively 
2 pOpuicticn of Smitafield are not being ignored by the existiag 

ct must also be considered ia Light of tke meager 

z has made with respect to potential zevenues 
iace Tidewater’s proposal, serving virtually 
h 2t least some programains of genezal 
intexvest on the i red station ia the area, wouid be extrenely 
attractive to rezi ational cdvertisers, we con give |very little 
weight to Tidewater's unsupported cssertion that Snithfield and Isle 
os Wigat County busizesses would provice 2dequate revenues to Support 
its station. In view of the propensity of licensees with such power 
and coverage to identify themselves with the entire metropolitan area 
and to sezve the needs of that overall area at the expense of tae 

ransmission needs of their specified comnunities, 24/ we are convinced 
that Tidewater’s proposai must be treated 2s an application for 3 
Norfolk station. This is not meant to suggest that Tidewater's proposal 
will inevitabiy become merely another Norfolk station, but sizply to 
indicate chat Tidewater has failee to make a sufficient showing to 
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23/ cae faccs that Smithfield is located in a pzecominat 

azea and is physically separated from the metropolit e 

Our present determination under the 307(5> Policy Statemen 
unusually important, since a metropolitaa area xseception scrvice 
vould not likely remaia responsive to these'specialized aceds. 

24/ Waile = station should certainly meet the transnissioa needs of 
its specified community, we do not wish to infer that such a 
stacion is not also expected to provide seception service for its 
entire listening area. See Petersburg Television Corp., 19 FCC 451, 
10 RR 367 (19545. 


iy) 


12 
eStasiish that it will act eventually become such «= station in view of 
SoS ish power, its oroce coverase of the metropolitan area, and its 
Zaidure co Cencansicste chet vevences cdecuate to support the station 
are svailsdle ia Scithfieid and Isie of Wight County. 25/ 


28 Since Ticewater has failed to establish that its proposal 
would mot become 2 Norfolk station, it will de required to meet all of 


the technical provisions of our roles for stations assigned to that 
city. dowever, the record cleerly establishes, and Tidewater does not 
Gispute, chat its prososal would not place a 25 mae Signal over Norfolk 
business oud = cosy areas es recuised by Section 73.288{5) (i) of the 
Rules. Zail cewater has aot requested = SES of taat provisioa of 
we Zre conviaced that, just as we hele with ressect to 
Fascke= "Ss 32> ation, it would be wholly inappropriate under the 
circusstonces of this proceeding to per=zit Tidewater to operate 2 new 
Scatican in Noricikx which would not comply with all of the provisions 
o= Section 73.i58{5). For all of the reasons set forth above, we 
conciude chat sche fair, efficient, and equitable distribution of radio 
Service and the pudlic interest, convenience and necessity would te 
best served dy deniai of toth Fischer's and Tidewater’s epplications. 


~ <n 
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39. | sicho=usk we cave concluded thet the applicants’ present 
propos==s =ust de cenied, we are persuaded that the public interest 
woule 2iso be served by See the appsican sts to file new appiica- + 
tioas 2s soon @s possidie if they skould wish to do so. While this 
proceeding was originally designated for kearing in 1959, it has been 
necessery to hold two = ez hearings because of modifications in our 
pee polic-es anc it hes been necessary for Sxaminer Smita to prepere 
three separate initial Decisions Despite the applicants’ failure to 
Gemonsizate that their preseat propos2ls are reaiistic, there are 
indications in 'this record that realistic proposals would fulfili 
Specific progra=mming needs for communities in this area. 


~ 
~- 


20. Taus, we are persuaded that Section 1.519 of the Rules, 
= ting repetitious applications, should be waivec to permit both 
Sppricaats to file new applications, which wiil demonstrate that they 
ere reclistically designed to serve the needs of’ their specified come 
munities. Those new applicctions may specify the same o> a diffexeat 
comunity, so long as they comply with ail of the technical provisions 
o= Os wEECoS including Sections 73.33, 73.31, and 73.188(5)(2) and (2), 
for stations assigned to that comcunity. The appiicants may specify 
Gicfereat transmitter sites and they may reduce their power. However, 


25/ Even if Tidewater had shown that it could obtain sufficient revenues 
in Smithfield and isle of Might County to support its station, we 
are convinced that Ticewater’s proposed power and coverage would 
still xsequire its proposal to be treated as a Norfolk station under 
the facts and circumstances of this proceeding. 


at 


in no instance will either applicant be permitted to file 2 new appli- 
cation which would cause or receive interference in arecs significantly 
ciffering from those areas in which interference would result from 2 
graat of one of the applications waich are being denied ia this proceediag. 26/ 
At the same tine, we shall permit aay other interested parties ito file 
applications, conforming to the requirements set forth in this paragraph, 
so that the most suitable proposal for this area may be selected. 
2i. ACCORDINGLY, IT IS ORDERED: | 
(a) That the application of Tae Tidewater Broad- 
casting Company, Incorporated (File No. 3P-12814), 
for a construction pexmit for 2 new stendazd 
broadcast station to operate in Smithfield, 
Virginia, IS DENIED; | 


(b) That the application of Edwin R, Fischer (File 
No. BP-13114) for a constructioa permit for a 
new standard brozdeast stacion to operate ia 
Newport News, Virginia, IS DENIED; and 


(c) That Section 1.519 of the Rules IS WAIVED to 
perait Tne Tidewater BSrocdcesting Company, | 
incorporated, and Edwin R. Fischer to fil 
new a@pplications in coatormity with paragraph 20 
of this Decision, | 


1 
| 


| 
EDERAL COMMUNICATIONS COMMISSION 


Bea F. Waple 
Secretary 


Attachment 


26/ In view of the history of this proceeding, the need which exists for 
realistic proposals, and the apparent difriculty which either applicant 


would have meeting our present allocation rules, we shail also waive 
any provision of our present rules, including Section 73.35(a), which 
would preclude the filing of applications in conformity with this 
paragraph. 
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APPENDIX 
Rulines on Excentions to the Initial Pecisioa | 


Exceptions of xeévin BR, Fischer 


No. 


Exceptions of the Chief, Brozdc 


Geniced for isck of decisions! si 


Denied. The Examiner's findings adequately 


and correctly reticct tae necond 


Denied for lack of decisional Significance 


in view of our Decision herein 


" 
Granted to che extent reflected in paragraph 


6 of our Decisioa hereia. 


conclusions heve been deleted, 


ibut otherwise 


Granted to the extent thet the Exeainer*s 
| 


cenied for lack of Cecisionci signiticaace 


in view of our Decisioa herein, 


2sf Buxe2u 


conclusions hove been deleted, > 


in wiew of our Decision nerein. 


Granted to the extent that the Exaniner’ s 
ut otherwise 


e 


gaificaance 


7) 


ion 


Rulings on the Excestions to the Supplexsatei init: Deci 


Gesneec to the exte: 
cone Oss sXe been ce 
ia os oth xes 


2 
of our Deets Son ke 


The rulings previously made and set forth 
in our aes Coinion end Orcer at 


2 FCC 2d — $4, 
hereby reatrircec. 


i 
| 
! 
i 
sie ake oe a. A A 
Secend Susnleconrti taitia!l Decision 


& RR 24 730 (1966), are 


a 


Exception No, 


2 


3, 6 


8-9 


i9 


6,8-9,12-13 


10-11 


Ruiines 
Granted to the extent reflected in paragraphs 
10 and 17 of our Decision herein. 


Greate’ for the reasons set forth in our 
Decision herein. 


Granted to the exteat reflected in paragraphs 
& and 5 of our Decision herein. 


Lented for the reasons set forth in our 
Decisioa herein. 


Grentec to the extent chat the Exaniaer’s 
conclusions have deen delet ted, bue dented 

in ali other respects zor lack of decisional 
significance ia view of our Decisioa kerein. 


Grantea to the exteat thac Tidewater's 


application is deniec in our Decision herein, 
but denied ia ai) otner respects for the 
reasons set forth in our Decisioa herein. 


the Chicft. Breedcast 3Bure2u 


& 


Granted to che extens that the Exenmincs’s 


erroncouvs statesent is deleted, but Se Setee 
ia el? cthers respects since the Excuiner’s 
recciniag finéings ecequately reflect che 
record. 


Denied. Tne Exaciner’s finciag adequately 


reflects the reccrd. 


ranted to the extent reflected in paragraphs 


21 aad 17 cf our Decision herein, but denied 
in all othe> respects for iack of decisional 
significance in view of our Decision hevein. 


Grontez foc the reasons set forth in our 
Decisioa herein. 


Grantee to the extent reflected in paragraphs 
4 and 5 of our Decision herein, 


Graitceé. ‘The Exnciner'’s conclusions have 
been deleted. 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW | 


The parties to this appeal, by counsel, have 


stipulated and agreed, and it has so been approved by the 
& 


Court, that the following issues are presented by this appeal: 


I. 


Whether the Commission's application of its "Policy 
Statement on Section 307(b) Considerations” to deny a grant 


of Appellant's application was erroneous because: 

(a) The Policy Statement represented a | 
substantive rule-making that was anyalid 
because of failure to comply with 
Section 4 of the Administrative Nee 
dure Act (5 U.S.C. 553), or 


(b) Its application in this instance violated 
the mandate of this ee in Miners) Broad- 


casting Service, Inc. - Federal Communica- 

tions Commission, or 

(c) Its application in this instance was 
arbitrary and capricious. 


II. 


Whether the Commission erred in denying Appellant's 


application under its "Policy Statement on Section 307(b) 


Considerations". 


*Neither Appellee nor Intervenor admits to any 
factual or legal premise inherent in these questions. 


Cv) 


rir. 


Whether the Commission erred in refusing to 
consider, at the time it was submitted, the merits of 
Appellant's letter of January 3, 1966 which demonstrated 
the needs of the community of Newport News for additional 
radio origination service and, thereafter, invoking the 
facts set out in said letter as a reason for refusing to 
waive Sec. 73.188 of its Rules (or to find substantial 
compliance therewith) so as to permit a grant of Appellant's 


application as an application for a Norfolk station. 
IV. 


Whether, in the circumstances of this case, the 
Commission erred in ignoring the "overriding decisional 
significance” of the overlap between the 1 mv/m contour of 
the Tidewater proposal and that of commonly-controlled WESR, 
in waiving the "fixed overlap rules” expressed in Sec. 73.35(a) 


of its Rules. 


V. 


Whether the Commission violated Appellant's rights 
under its "cut-off" Rules (Sec. 1.227), denied Appellant adminis- 
trative due process or otherwise erred where, after denying the 


applications of Appellant and another mutually exclusive 


(vi) 


applicant, the Commission invited the applicants to re- 
file applications containing engineering proposals | 
similar to those of the dismissed applications apap ate2> 
opened up the proceeding so that new applicants would 
also be allowed to file competing applications that would 


otherwise have been barred by Section 3.37 of its Rules. 


& & x 


This case was not previously before this Court. 


= | 
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STATEMENT OF THE CASE 


On May 15, 1959, Appellant filed with the Federal 
Communications Commission (hereinafter "Commission") an 
application for a construction permit for a new standard 
broadcast radio station to be licensed at Newport News, 
Virginia, and to operate, daytime only, on the frequency 
$40 kHz with a power of 1,000 watts. His application was one 
-of a number of applications for new or modified facilities that 
specified the same frequency and were designated together for 
a consolidated hearing. As a result of amendments, dismissals 
and grants without hearing, these applications were severed 
into a number of separate proceedings; and it finally trans- 
pired that the only other application with which Appellant's 
application was in conflict was that of the Intervenor herein 
(hereinafter referred to as "Tidewater") which proposed 
facilities identical with those of Appellant, to be located at 
a transmitter site only about a mile away from Appellant's desig- 
nated site, but which proposed, as the city of license, the 
community of Smithfield, Virginia. Accordingly, a separate 
hearing was held with respect to those two applications to 
determine which, if either, should be granted. 

The tenor of the original issues in the hearing 
proceeding, so far as are pertinent to this appeal, were: 


1. To determine whether the assignment 
of the frequency to Newport News or to 
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Smithfield would best provide a 

fair, efficient and equitable dis- 
tribution of service under Sec. 307(b) 
of the Communications Act of 1934, =. 
amended, (47 U.S.C.- 307(b)). 


2. To determine whether one or both pote 
cants would serve the community selected 
under the first issue as having the | 
greater need for new facilities; and 

. | 


3. In the event both applicants were found 
to serve such community, to determine, 
under the "standard comparative issue", 


which of the two applicants would better 
serve the public interest. 


On July 11, 1961, the Hearing Examiner te an 
Initial Decision in which she determined that the mandate of 


Section 307(b) of the Communications Act would be better served 


by a grant to the community of Smithfield than to the city 

of Newport News. Since Fischer's proposal would have provided 
the same reception service to Smithfield as that of Tidewater, 
the Examiner compared the two applicants under the "standard 
comparative" issue and concluded that Tidewater was the better 
qualified applicant. 


Appellant promptly filed Exceptions to this Initial 


Decision and awaited action of the Commission thereon. Thereafter, 
for reasons not germane to this appeal, the proceeding was 

stayed for almost three years. During this period, the Commis- 
sion initiated a rule-making proceeding (Docket No. 14711) looking 
towards the amendment of its multiple ownership ies (73 CFR 35) 
to prohibit the overlap of the one millivolt per meter (1 mv/m) 


contours of commonly-owned or controlled stations. During 


wn 


this period, also, the controlling stockholders of Tide- 
water -- who were also the proprietors of Station WESR, 
Tasley, Va. -- filed with the Commission an application to 
increase the power of that station. 

Since the 1 mv/m contour of the proposed operation 
of the Tasley station would have overlapped the 1 mv/m 
contour of the Tidewater proposal, the Commission was holding 
the WESR application in abeyance pending its action on the 
proposed change in its multiple ownership rule and its deci- 
sion in this proceeding. Therefore, in order to obtain action 
on the WESR application, Tidewater petitioned to re-open the 
record on the Tidewater application and to have an issue added 
in this proceeding relating to the overlap of the 1 mv/m 
contours of the proposed WESR operation and of Tidewater's 
proposed station. On the basis of this proposal to move the 
overlap issue out of the proceeding on the WESR application 
and into the proceeding involving the Tidewater application, 
the Commission, in the Spring of 1964, granted the WESR appli- 
cation, added the overlap issue to the instant proceeding 
between applicant and Tidewater, and remanded the matter for 
further hearing by the Examiner on the overlap issue. (App. 3, 
et seq.)# 

Shortly after the Commission entered its order of 
remand, it adopted the rules it had previously proposed which, 
it stated, would establish a fixed and firm norm that would 
preclude the overlap of the 1 mv/m contours of commonly owned 


or controlled stations. 


*The separate printed appendix is cited herein as "App." 
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Thereafter, the Examiner held a hearing on the 
"overlap" issue that had been designated by the Commission, 
and issued a Supplemental Initial Decision. She found that 
Station WESR and the Tidewater applicant were commonly 
controlled. She found there would be overlap of the 1 mv/m 
contours of the improved WESR facilities and the operation 
proposed by Tidewater. She concluded, however, that this 
overlap need not bar a grant of the Tidewater application. 
(App. 5 et seq.) Appellant filed Exceptions to this Supple- 
mental Initial Decision and argued them before the Commission. 

While the matter was awaiting the Commission's 
decision on this overlap issue, the Commission released its 
"Policy Statement on Sec. 307(b) Considerations" (6 RR 2d 1901) 
(hereinafter referred to as the "Policy Statement"). The 
Policy Statement provided that, whenever the 5 nv/m daylight 
contour of any proposal would penetrate the boundaries of 
any community with a population of over 50,000 persons, and 
having at least twice the population of the eppiicantts 
specified community, a presumption would arise that the appli- 
cant realistically proposed to serve the larger community rather 
than the community specified in the application. ‘The Policy- 
Statement further provided that, if the applicant) faite to re- 
but the presumption, he would be treated as an applicant for 
the larger community and reonired to meet all the! technical 
provisions of the rules for stations assigned to the larger 


community; and his application would "be granted only upon the 


mies 


condition that he amend his application to specify the 
larger community as his station location." (6 RR 2d 1901, 
1907). 

The Policy Statement was released on December 27, 
1965. On January 3, 1966, counsel for Appellant addressed a 
letter to the Commission setting forth facts which were, in 
their opinion, sufficient to rebut the presumption announced 
in the Policy Statement. (App. 23 et seq.) 

On January 20, 1966, the Commission released the 
Memorandum Opinion and Order which is one of the actions 
appealed from herein. (App. 31, et seq.) This action (1) 
confirmed (over the dissent of Commissioner Bartley) the 
ruling of the Hearing Examiner that the overlap between the 
1 mv/m contours of WESR as then operating and of the Tidewater 
proposal for Smithfield would not bar a grant of the latter 
application; and (2) remanded both applications for a 
second supplemental hearing on issues, based on the new Policy 
Statement, to determine whether the applicants would realistically 
serve their specified communities or the city of Norfolk2/ 
and, if the latter, whether the applicants would meet the 
technical requirements for Norfolk stations. In Footnote 3 
to the Memorandum Opinion and Order, the Commission acknowledged 
the filing of Appellant's above-described letter, but declined 


to consider it on the merits. 


17 The 5 mv/m contours of the proposals of both Appellant 
and of Tidewater surrounded the city of Norfolk; and the 
population of Norfolk was over 50,000 and more than twice 
that of both Newport News and Smithfield. 
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Appellant's proposal met all of the technical 
requirements for a Norfolk station except for one minor 
deficiency of a type that the Commission had, in other 
situations, waived or held to be satisfied by "substantial 
compliance. "'2/ Accordingly, Appellant "demurred" to the 
additional issues and stated he was satisfied to have 


the Commission treat his application as one for Norfolk. 


Tidewater, on the other hand, attempted to reout ! 
the presumption created by the Policy Statement, - notwith- 
standing that Smithfield's population is only about 3,000 
persons and Tidewater's proposal would serve a total audience 
of over one million persons. 


After the hearing on this second remand, the Hearing 


Examiner, in a Second Supplemental Initial Decision (App. 36 
et seq.) recommended denial of Appellant's application for non- 
compliance with Sec. 73.188(b)(1). Conversely, however, she 
held that Tidewater had rebutted the presumption cheated by 
the Policy Statement and it had shown that it would “real- 
istically" serve Smithfield rather than Norfolk and that its 


application should be granted. 


Exceptions were taken to the Initial Decision and 
were argued before the Commission. In its Decision, (App. &9 - 
et seq.), the Commission, correctly, reversed the Examiner's 
determination with respect to Tidewater and denied its appli- 


cation. However, it also confirmed the dismissal of Appellant's 


27. +5ec. 73.180(D) (1) requires 25 mv/m coverage of the vrincipal 
Business and industrial areas. Appellant's proposal would provide 
this coverage to only 98% of the industrial and 47% of the 
principal business districts. It would, however, provide 23.4 mv/m 
coverage to all of the industrial and 63% of the main business 
district; and no part of the main business district would 
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application; -- holding that it would neither waive 

Sec. 73.188(b)(1) nor find substantial compliance with the 
rule in order to make possible a grant of Fischer's appli- 
cation. 

The Commission's reasons for failing to waive the 
rule, or to find substantial compliance therewith, were 
wholly unrelated to the objective nature or magnitude of the 
deficiency involved. 

Although it purported to dismiss both applications, 
the Commission did not, in legal effect, do so. Both proposals 
would cause and receive interference that, under Sec. 73.37 
of the Commission's Rules, would preclude the acceptance of the 
applications if filed today. Nevertheless, because it stated 
it found "specific programming needs for communities in this 
area” the Commission's Decision invited both applicants to re- 
file applications that might cause or receive interference 
equivalent to those being dismissed! Adding injury to insult, 
it stated it would also receive similar applications from ahy 


other parties wishing to file. 


I 


THE POLICY STATEMENT WAS A SUBSTANTIVE 
RULE MAKING THAT IS VOID BECAUSE OF THE 


COMMISSIONS 'S FAILURE TO COMPLY WITH THE 


REQUIREMENTS OF THE ADMINISTRATIVE PROCE- | 
DURE ACT 


Since Appellant's application was denied by the Com= 
mission because of reasons grounded in its Policy Statement 
on Section 307 (b) Considerations (6RR 2d 1901) it is appro- 
priate, first, to determine whether the Commission erred in 
invoking that Statement in support of the dismissal of 
appellant's application. | 


The Notice of Appeal and Statement of Issues in this 


appeal both raised a question whether the Policy Statement 
was consistent with what was thought to be this Court's 
"mandate" in Miners Broadcasting Service, Inc. v. Fcc 121 U.S. 
App. D.C. 222; 349 F 2a 199 (1965). In view of the interven- 


ing decision of the Court in Northeast Broadcasting, Inc. v. 
FCC, Slip Onipion, July 19, 1968; U.S. App. D.C. : 


F 2d » we will not pursue that argument. 
TTT | 
However, the Court's decision in the Northeast case 


leaves open, and - indeed - points up,the question of whether 


| 
the effect of the Policy Statement was not, in fact, so 


oo 


substantive in nature that it could not validly be adopted 
and imposed without formal rule making procedures complying 
with Section 4 of the Administrative Producedure Act, 60 Stat 
238-39 (1946); 5 usc 1003.2/ 

In the case of Kessler v. FCC, 117 U.S. App. D.C. 130; 326 
FP 2a 673, (1963), this Court had before it the question of 
whether the Commission's action imposing an AM freeze was in- 
valid for failure to comply with Section 4. In that case the 
Court cited, and indicated agreement with, the following 
langugae which the Commission had used in distinguishing 
between procedural rules, which are exempted from the procedural 
requirements of Section 4, and “substantive” rules as to which 
such procedures are required: 
“Substantive rules are those which change 
standards of station assignments..... ohete 
Since the interim criteria created no new 
assignment standards......the AM "freeze" 
was procedural in nature and not subject to 
the formal rule making requirements of the 


administrative procedure act”. 
EET) Uso cs BPP D-ComatT Datos 


3/ This statute provides, in pertinent part, as follows: 
“General notice of proposed rule making shall be published 
in the Pederal Register and shall include (a) a statement 
of the time, place, and nature of public rule making pro- 
ceedings...... Except where notice or hearing is required 
by Statute, this sub-section shall not avply to interpretive 
rules, general statements of policy, rules of agency organi- 
zation, procedure or practice ......" 


| 
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Even though the above-cited languége was concerned 
with the difference between substantive rule-making and 
procedural rule making, rather than the difference Between 
a rule-making and a policy statement, we read it as an ad- 
mission, twice stated, by the Commission that, when ithe 
standards of station assignment have been changed, a sub- 
stantive rule-making has occurred. | 

When, on petitions for reconsideration of its action 


adopting the Policy Statement the Commission was faced with 


the argument that the Policy Statement was, in fact, a sub- 


stantive rule making, it attempted to dismiss it with the 
claim that the Statement had “simply announced new guidelines” 
(6RR 2d 1908, 1910). However, its language in the Memorandum 
and Opinion and Order in Monroeville Broadcasting Co. (SRR 2d 
547) and in the Policy Statement itself show that, from the 
start, the Commission intended to determine “what standards 


should be applied" (SRR 2d at p. 548, par. 4), that it believed, 


whether erroneously or not, that the Court had eraered it to 
“establish or clarify standards" (6RR 2d at p. 1904 par.1); that 
it conceived of the Statement as a vehicle whereby “standards 
for suburban application [were being] specified." “(qbia, par. 
2); and that these standards embodied "a new approach." (Ibid at 


p. 1905, par.7), and “a new policy" (Ibid at p.1906, par.9). 
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We submit that, even as a matter of semantics, 
to “specify” or establish standards for suburban stations 
“which employ a “new approach" and a “new policy" is no 
a@ifferent at all from “changing the standards of assign- 
ment" for such stations. (Kessler v. FCC, Supra, p.9), 
Accordingly, by the Commission's own language, the statement 
can be shown to have effected a substantive rule-making. 

Pragmatically, also, there is ample proof that this 
was, in effect, a rule-making proceeding. 

Prior to the adoption of the Policy Statement, the 
standards of station assignment allowed, sine altra, the 
assignment to Newport News of the station proposed by Fischer 
or the assignment to Smithfield of the station proposed by 
Tidewater. Under the Policy Statement, as interpreted and 
applied by the Commission itself, the standards were so 
changed that neither assignment could be made. 

Since, in adopting the Policy Statement, the Commission 
made no attempt to comply with the requirements of the Adminis- 
trative Procedure Act which are a prerequisite for the in- 
position of a substantive rule, it was error for the Commis- 
Sion to apply the provisions of that Statement to appellant's 


application and, by so doing, to dismiss that application. 
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II 


THE COMMISSION'S APPLICATION OF THE POLICY 
STATEMENT TO THE INSTANT SITUATION 
WAS ERRONEOUS AND IMPROPER 


A. This Was Not a Proper Situation 


for the Application of the Policy 
Statement 


The full title of the Policy Statement is "Policy 
Statement on Section 307(b) Considerations for Standard 
Broadcast Facilities Involving Suburban Communities = 
(Emphasis supplied). The cases cited by the Commeaton as 
being those which involved the! problem to which the Statement 


was directed (Monroeville Broadcasting Co., SRR 2d cane 548) 


all involved small towns, bedroom communities or true suburbs 


of large metropolitan ain. Huntington Broadcasting Co. 
concerned Huntington Park, contiguous to Los Angeles, within 
the Los Angeles Urbanized Area and Standard Metropolitan Sta- 
tistical Area (SMSA) and with a population of less than 30,000. 
Radio Crawfordsville involved Des Plaines, with a population 
of less than 35,000 and within the Chicago Urbanized Area and 
SMSA. Speidel Broadcasting Corp. involved Kettering, Ohio, a 


city of 55,000 but immediately adjacent to Dayton (over 262,000 
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population) and part of the Dayton Urbanized Area and SMSA. 


The Monroeville case, itself, involved,on the one hand, a 


community with a pomlation of 22,446 and, on the other, com- 
munities with populations totalling only 40,000, all within 
the Pittsburgh Urbanized Area and SMSA. 

Rockland Broadcasting Company involved small communities 
with populations of under 10,000 that were both in the New York- 
Northeastern New Jersey Urbanized Area and the New York SMSA, 
Burlington Broadcesting Co. concerned Burlington and Mount Holly, 
New Jersey with populations of 12,687 and 13,271, respectively, 
one of which was several miles outside the Philadelphia Urbanized 
Area, but both of which were within the Philadelphia SMSA. 
Massillon Broadcasting Company was a proceeding between applicants 
for Norwood, Ohio, population 34,580 and for Covington, Ky., with 
a population of 60,376. Norwood is completely surrounded by 
Cincinnati; and both communities are within the Cincinnati Ur- 
banized Area and SMSA. Seven Locks Broadcasting Co. was a pro- 
ceeding in which the Commission held that no distinction for 
Sec. 307(b) purposes could be drawn between applications for the 
unincorporated areas of McLean, Virginia and Potomac-Cabin John, 
Maryland, and resolved the conflict not by dismissing both ap- 
plications but by deciding it under the “standard comparative" 


issue. In Charles W. Jobbins the question concerned the 
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communities of Fullerton (population 56,180) and Whittier 
(population 33,663) both within the Los Angeles-Long Beach 
Urbanized Area and SMSA. Finally, Radio Haddonfield, Inc. 


| 
was a case where the Commission had no difficulty drawing a 


Sec. 307(b) preference between two communities with populations 
of 13,201 and 8,941 located in different SMSA's. : 

We have set out the foregoing analysis to demonstrate 
that, in the full list of all of the cases to which the Com- 
mission referred as treating of the problem, cere wes none 


involving a community with a size anywhere approaching that of 


Newport News or involving, as does this, the relationship be- 


tween the central cities of two separate urbanized @reas and 
SMSA's. : 

In no sense of the word is Newport News a suburb of 
Norfolk. Norfolk, with a population of 305,000, is the central 
city of the Norfolk-Portsmouth Urbanized Area which has 2 popu- 
lation of 508,000 and of the Norfolk-Portsmouth SMSA which has 
a population of almost 600,000. Newport News is oe included 
in either. | 

Far from being a Norfolk suburb, Newport News, with a 


population of over 110,000 is, itself, the central city of the 


Newport News-Hampton Urbanized Area and the Newoort News-Hampton 


SS 


SMSA which have populations of 208,000 and 224,000, re- 
spectively. 

Based on the foregoing, it seems that the instant 
situation was probably not even one which the Commission 
intended the Policy Statement to cover, that the Commission's 
action applying it in this case was therefore erroneous and 
that the resulting dismissal of appellant's application 


should threfore be reversed. 


B. The Reasons Given by the Commission for 
the Strict Application of its Coverage Rule 


Were not Included in the Policy Statement 
As Promulgated 4/ 


The ultimate operative reason for the dismissal of 
appellant's application was its failure to completely provide 
the 25 mv/m coverage of the main business and industrial areas 
of Norfolk that would have been required of a Norfolk station. 
Appellant had taken the position that the coverage that his 
4/ This argument and the use, for convenience sake, of the 

word “suburban” in this argument are both without prejudice 
to Appellant's position in the prior argument that Newport 
News is not a suburb of Norfolk and the Policy Statement 


should not have been applied in this situation in the 
first place. 


| 
| 


| 
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proposal ola provide over the city of Norfolk vas sufti- 

cient, under prior Commission precedents, to support @ grant 

of his application. The Commission conceded that it had not, 

in the past, insisted on full compliance with this coverage 

requirement but refused to accept the substantial compliance 

presented by Appellant's application -- or to cates the rule -- 

solely on the grounds that it was: ! 
“not persuaded that Fischer's application 


for a new facility warrants grant as a) 
Norfolk station." (App. 74, par. 8) 


The Commission said it was not persuaded because: 


1. "...there are ample stations in Norfolk 
and throughout the metropolitan area; and 
| 
2. "Fischer ha[d] failed to provide any 
explanation for the inconsistency | 
between his present willingness to | 
adopt Norfolk as his community and | 
his prior avowals concerning Newport 
News." (Ibid) 


That the first reason given was not a proper one is 
seen from the fact that nowhere in the Policy Statement was 


there any suggestion whatsoever that, by agreeing ce have his 


application judged by the technical standards applicable to 
the central city, an eppiicant would assume the obligation to 
demonstrate that the central city had a greater need for the 
origination service from the proposed station than did the 


community for which he had originally applied. 


— yy = 


As far as concerns the second reason, it is essentially 
a recapitulation of paragraphs 6 and 7 of the Decision (App.73) 
where the Commission had (in paragraph 6) discussed the ap- 
parent need of Newport News for another station, and had (in 
paragraph 6) noted that “While [Appellant] recognized his ob- 
ligation to serve his entire proposed listening area [i.e. 
including Norfolk], it is abundantly clear that the principal 
emphasis of his program proposed was placed upon the needs of 
his listeners outside of the Norfolk-Portsmouth Urbanized Area." 
The Commission concluded paragraph 7 by criticizing Fischer for 
allegedly abandoning Newport News for Norfolk for the sole (and 
apparently wholly unworthy) purpose of obtaining a grant of 
his application. 

When the above arguments are read against the text of 
the Policy Statement, it is clear that here, also, the Commis- 
sion is invoking and applying a rule or policy that goes well 
beyond what was contained in the Policy Statement itself or 
could have been reasonably inferred from its language. 

The language of the Policy Statement dealt with the 
“suburban” problem primarily in technical terms. The presump- 
tion created by the Statement is invoked when a signal of a 
certain stipulated intensity invades a community of a certain 


stipulated magnitude. Where the presumption is nct rebutted, 
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the Statement requires that the applicant meet the technical 
| 


requirements of the Commission's rules with respect to ser- 
| 


vice over the larger community and provides that, if those 


standards are met, the application will be granted “upon the 


condition that [the applicant] amend his application to 
specify the larger community as his station location." How- 
ever, other language, contained in the same sentence, warns 
that, under these circumstances, the applicant will “be 


1 


accorded only the 307(b) preference to which that larger 


community is entitled..." 6RR 2d at p. 1907. | 

Read in the context of the balance of the Policy State- 
ment, and of its stated objectives, this Sangusgelseens to 
mean no more than that, if an applicant seeks to gbtain special 
consideration under Section 307(b) by specifying : suburban 
community -- but fails to meet the presumption created by the 
Policy Statement -- the application will be juagea, for Section 
307(b) purposes, as if it were one for the larger community 
and, accordingly, the application must be SaaS specify 
that community as the community of license. Nowhere in the 
Policy Statement is there any indication that, under these 


circumstances, the application would be treated, in all respects, 


as one for the central city, that the applicant would be 


On 


considered to have completely abandoned his proposal to 
serve the city originally designated to the point that his 
motives in connection with such abandonment would be of 
Gecisional significance and that even his programming would 
be re-evaluated in terms of the broadcast needs and interests 
of the inhabitants of the central city. 

That even the Commission did not conceive that the 
Policy Statement would be applied in this manner is seen from 
the case of V.W.B., Inc. (12RR 2d 849 (Memorandum Opinion and 
Order of the Review Board); 13RR 2d 487 (Memorandum Opinion 
and Order of the Commission)). This case, which came before 


the Commission several months: after its Decision in the instant 


case, involved an applicant for Bridgeton, North Carolina, a 
town in the township immediately adjacent to that of the city 
of New Bern, North Carolina. The matter was designated for 
hearing by the Commission on issues, dictated by the Policy 
Statement, to determine whether the proposal would realistically 
provide a local transmission service for Bridgeton for for New 
Bern and, if the latter, whether the proposal met all of the 
technical requirements for New Bern. The Commission included 

no issue as to programming; and it was only when the matter 


was brought before the Review Board on an intervenor's petition 
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for clarification or enlargement of issues, that anyone 
| 


gave any thought at all as to whether such an issue was 


appropriate in such a proceeding. The Review Board dia add 
such an issue and issued other orders, and three different 
parties (including the Commission's Broadcast a applied 
to the Commission for review. The Commission took ‘the fairly 
unusual step of granting review of this Seneieem eres matter 
and issued a Memorandum Opinion and Order heres 13 RR 


2a 487. | 


Although the Memorandum Opinion and Order dealt pri- 

marily with procedural matters, they were procedural matters 
: 

which related to matters of programming and of * service" in 
the programming sense. Considering these problems, the Com- 
mission admitted that it was “persuaded by the other parties 
that there are serious questions concerning the administration 
of the 307(b) Policy Statement and that the question of 
providing different programming for the central city than for 
the suburban community “presents a problem which was not con- 
templated or considered when the 307(b) Policy Statement was 
drafted." 13RR 2d at p. 490. Accordingly, on Sheltseme day 
that it released that Memorandum Opinion and oats. the Com- 


mission also issued a "Clarification" of its Policy Statement, 
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13RR 2d 1901. This “Clarification” states, for the first 
time, that an applicant who had previously specified a 
suburban community must amend his program proposal if he 
Gecides to have his application considered as one for the 
central city; and it thereby gives notice, for the first 
time, that, to the extent that the program needs and interests 
of the central city are different from those of the suburban 
community, the applicant's program proposal will be judged 
against those of the former, rather than the latter city. 

Notwithstanding that this announcement came only months 
after the final Decision in this case, and that the Commission, 
in its simultaneously released action in the V.W.B., Inc. case, 
freely admitted that this was "a problem which was not con- 
templated or considered when the 307(b) Policy Statement was 
drafted" (supra) it is apparent from paragraph 6 of the Com- 
mission's Decision on appellant's application (App. 73) that 
this was one of the major considerations of the Commission in 
denying his application. 

To re-capitulate. The Commission assigned three reasons 
for its refusal to waive the coverage rule (or to accept sub- 
stantial compliance therewith) in order to grant the Fischer 


application: 
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(1) The matter of the “principal emphasis" 
of his program proposal; 

(2) The allegedly unexplained “ anonetiateners 
and question of a motive in his “aban- 
doning” Newport News for Norfolk; and 


(3) The alleged apparent greater need of 
Newport News for the station than that 
of Norfolk. | 


It was not apparent from the Policy Statement that 
any of these factors would be considered germaine or relevant 


| 
to cases arising under the Statement. The relevance of pro- 


gram “emphasis” was not known until the Commission issued 


its "Clarification", years after the adoption of the Policy 
Statement, itself, and several months after release of its 


Decision herein; and, since service is a function of program- 
! 


ming, the question of “abandonment” was not discernible either 
until the "Clarification" spoke to the question of program- 
ming. The third factor was never even intimated in the 


Policy Statement itself, nor in the subsequent Clarification. 


However, it will be dealt with in the following section. 
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C. If Newport News has a Greater Need 
than Norfolk, the Commission Should 


have Granted Appellant's Application 
as Ni Ni 


Immediately following the release of the Policy State- 
ment, on January 3, 1966, Appellant addressed a letter to 
the Commission setting forth facts that seemed sufficient 
to rebut the presumption of the Policy Statement as it applied 
to Appellant's application. This letter is set out in full 
at App. 23, et seq. The facts it contained were all matters 
of which the Commission could take official notice, from its 
own records, from Census Bureau figures or from Appellant's 
application. The arguments it advanced represented, in effect, 
a demurrer to the Policy Statement, or a request for a partial 
summary judgment that the presumption of the Policy Statement 
was not applicable to Appellant's application for Newport News. 
This letter was submitted immediately after the adoption of 
the Policy Statement, when there were no guidelines at all 
available for any applicants, and another reason for the letter 
was the hope that it might elicit some indication of what 
factors the Commission would consider relevant in dealing 


with cases under the Policy Statement and what procedures the 
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Commission would follow in those cases .2/ 
| 

In its Memorandum Opinion and Order remand ing Appel- 
lant's application for further hearing under issues relating 
to the Policy Statement, the Commission completely Sgnoces 
the letter except to say, in a footnote, that it would not 
consider it. (App.33). | 

Since Appellant's letter had contained virtually all 
the facts that Appellant considered relevant to a determina- 
tion under the Policy Statement, and since the Comision 


had -- by designating the matter for further hearing — in 


effect overruled Appellant's demurrer or request for partial 


summary judgment, Appellant concluded (reasonably, we submit) 
that it was fruitless to try and rebut the presumption as 

it applied to Newport News; and he determined to take the al- 
ternate route which the Policy Statement appeared to leave 
open, i.e. to consent to have his application eonsidered as 


one for Norfolk. 


In so doing he did not amend the programming portion of 


| 
| 


5/ Note that, in the footnote to its Clarification of the Policy 
Statement, 13 RR 2d at p. 1902, the Commission admits that 
there are still no procedural guide-lines for applicants in 
multiple proceedings such as the instant one. 
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his application because there was nothing in the Policy 
Statement that indicated he should. He did not believe he 

was “abandoning” Norfolk for Newport News, because there 

was nothing in the Policy Statement, nor in his action, to 
indicate that he was. In consenting, as the Commission re- 
ports that he did (App.72) “to have his application treated 

as a proposal for a Norfolk station, he believed (and 
reasonably, we submit) that it would be "treated as a proposal 
for a Norfolk station" only from the point of view of compliance 
with the technical requirements for Norfolk and for Section 

307 (b) purposes. He assumed (reasonably, we submit) that if 
his application were granted, he would still program, ~~ he had 
originally proposed, with “principal emphasis” directed to 


Newport Hews </ He never dreamed, nor was there any reason for 


6/ The Commission allows many stations to direct the principal 
emphasis of their programming to different cultural or 
ethnic groups within the community so long as they recog- 
nize an obligation to provide some other programming for 
other parts of the community. (Good Music Stations, Spanish 
Language Stations, etc.). There is, therefore, no reason 
why an applicant would not be allowed to direct the principal 
emphasis’ of its programming to one geographical component 
within the community so long as it recognized (as the 
Commission stated Appellant did) an obligation to provide 
some programming for other parts of its service area. 
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him to do so, that by allowing his application to be treated 
as one for a Norfolk station that he thereby assumed the 
burden of proving that the presumption of the Policy State- 
ment was correct and that Newport News did not have, radio 


needs different from or greater than Norfolk. 


We have shown, in the preceding argument, that the in- 


troduction of these various factors to defeat a grant of Ap- 


| 
| 


pellant's application is one of the reasons why the Commis— 


| 
Sion's action herein should be reversed. What is important 


for this argument is that the Commission, in considering 
these various factors, made a determination that the needs of 
Newport News were greater than: those of Norfolk (App. 73, par. 


7) and that, in so doing, it considered and gave credence to 
| 


| 


Appellant's letter of January 3, 1966: 
Appellant concedes that there is no reason why the 

Commission should not, in its Decision, consider his letter 

of January 3, 1966 but submits that the Commission's action 

in so doing indicates that it was error for it Solneve refused 

to consider the letter on its merits when it was efore it in 

1966. Inasmuch as the Decision contains a determination, based 


on facts recited in Appellant's letter, that Newport News has 


radio needs different from and greater than those! of Norfolk, 


there is no reason why the Commission should not have 


| 
1 


mt 


made that determination responsive to Appellant's letter 
when the letter was first submitted to it in 1966. More- 
over, since Fischer's application originally specified New- 
port News, since he had never changed his programming to 
direct its “principal emphasis" away from Newport News and 
since the application had been determined to be in all 
other respects acceptable, the Commission could, and should, 
have granted the application as one for Newport News if it 


did not want to grant it as one for Norfolk. 


on 


IN VIEW OF THE OVERLAP BETWEEN THE 
TIDEWATER PROPOSAL AND WESR, THE 
COMMISSION SHOULD HAVE DISMISSED THE 
TIDEWATER APPLICATION 


Having previously granted the application of WESR 
(owned by some of Tidewater's principals) to increase its 
power, the Commission, on April 30, 1964, released its cor= 
rected Order remanding this matter to the Hearing Examiner 
for further proceedings to determine whether the resulting 


| 
overlap of service between the Tidewater proposal and WESR 


“would be in contravention of the provisions of Sec. 73.35 
(a) [73 CFR 35(a)] of the Commission's Rules with respect to 
multiple ownership of standard broadcast stations and, if so, 
whether circumstances exist which would justify waiver of the 
rule." (App. 3, 4) | | 
During the pendency of this remand, on Sune 9, 1964, 


the Commission released its Report and Order in Docket No. 


14711 (2 RR 2a 1588) amending Sec. 73.35 of its Rules by 


adopting a "fixed standard" and “fixed rule" prohibiting the 


1 


common ownership and/or control of standard broadcast radio 


stations with overlapping 1 mv/m contours. (Ibid at pp. 1594, 


1595 and passim. See Appendix A hereto for text). 
| 


On 


At the time of the hearing on this remand there were 
pending before the Commission mutually exclusive applications 
seeking construction permits for new stations to operate at 
Catonsville, Maryland and Lebanon, Pennsylvania, on the same 
frequency as that applied for by Tidewater. Some of these ap- 
plications have since been consolidated and others dismissed, 
but the proceeding is still pending between one applicant for 
Lebanon and one for Catonsville (Radio Catonsville, BP-16106). 
Although a station at Lebanon would cause no interference to 
the Tidewater proposal, a station at Catonsville, being con- 
siderably closer, would. Accordingly, in her Supplemental 
Initial Decision, the Examiner made findings with respect to 
what would be the extent of overlap of interference-free ser- 
vice between WESR and the Tidewater proposal depending on which 
of the then pending applications was granted. 

Assuming denial of all the Catonsville applications -/ 
the overlap of interference-free service would involve 58,325 
persons in 1,005 square miles, representing 5.74% of the 
"W/ Actually, because of the issues on which they were desig- 

nated for hearing, it is quite possible that neither of 
the two remaining applications will be granted. In fact 
that is the position taken by the Broadcast Bureau in its 


Proposed Pindings in Dockets 15835 and 15839, dated 
3/28/68. 
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population that would receive interference-free service 


from the Tidewater proposal and 48.36% of the population 
that receives such service from WESR. (App. 14) the pro- 
hibited overlap of 1 mv/m contours would involve 22,946 
persons in 411 square miles (App. 14). | 

Assuming grant of the Radio Catonsville application, 
the interference-free overlap area would still involve 25,591 
persons in 376 square miles, representing 2.63% of the Tide- 
water interference-free service population and 21.21% of that 
of WESR; and the prohibited overlap of 1 mv/m contours would 
still involve 10,547 persons in 141 square miles — 14, 
15). : : 


The Examiner found that WESR is the only station on 


the Eastern Shore of Virginia (App. 17). She found (App.13) 
that Tidewater would provide a signal in excess of 0.5 mv/m 
over Tasley, although grant of any Catonsville appatcarions 
would create interference to the Tidewater signal at that 
point. She also found that the population of Tasley was 742 
persons (App.16). Under Sec. 73.182(f£) of the Commission's 
Rules [73 CFR 182(f)], a signal of 0.5 mv/m is eaequate to 
provide primary service to a community of this size. 

At the time of the remand, before the June 9, 1964 


amendment of Section 73.35(a), that rule had contained no 
| 


| 


| 
| 
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“fixed standard" or "fixed rule" with respect to overlap, 

but had allowed the Commission to consider each situation 

on 2 case-by-case, ad hoc basis. The Examiner's Supplemental 
Initial Decision expressed doubt as to whether the old rule 
or the new rule applied. She held, however, that the old 
rule was applicable, and that “as reflected in the foregoing 
findings, Tidewater [had] met [its] criteria" (App.21). No 
further reason was ascribed for that conclusion. Alternatively, 
she held that, if the new rule were applicable, "it is be- 
lieved that Tidewater has met the burden necessary for a 
waiver of such rule" (App.22). Similarly, no reason was as- 
cribed for that conclusion. 

When the matter was appealed to the Commission, on 
Rosereentes Exceptions to this Initial Decision, the Commission, 
with Commissioner Bartley dissenting, held that it was "of the 
view that the new rules with their more stringent requirements 
apply to this proceeding..." but it “agree[d] with the Examiner's 
conclusion that waiver of these rules...is warranted." (App.32). 


The reason which the Commission gave for waiving the 


rule was was follows: 
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“The overlap of the 1 mv/m contour of 
the Tidewater proposal for Smithfield | 
and that of Station WESR, Tasley, ! 
Virginia, in which two of Tidewater's 
principals own interests, will occur 
mainly over a large body of water and © 
adjacent, uninhabited marsh land. The | 
overlap was occasioned in large measure 
by the substantial salt water paths of | 
high conductivity which occur between | 
Smithfield and Tasley. Moreover, separa- 
ted as they are by large bodies of water, 
Smithfield and Tasley are clearly separate 
and distinct communities. Thus we hold 
that the overlap of 1 mv/m contours does 
not bar a grant of the Tidewater applica- 
tion." (Ibid.) 


We earnestly submit that the reasons given by the Com- 
mission were in no way responsive to the question before it. 
It is apparent from the Report and Order adopting the amend- 
ment to the multiple ownership rules that the Coamineion in- 
tended to adopt a rather inflexible standard that would pre- 


clude the overlap of the 1 mv/m contours of commonly-owned 


stations in all but the most extraordinary circumstances. 
(See citations supra at p. 28) | 

Even under the ad hoc approach of the old rule which 
the Commission, in its above-quoted language, admitted was 
less “stringent” than the new one, this situation would have 
been precluded. One reason is that because -- ness the 


Catonsville application were granted, creating interference 


to the Tidewater signal over the community of Tasley -- Tasley 


a 


would receive interference—free, primary service from the 
Tidewater proposal. Under the prior, less “stringent" rule, 
where one of two commonly-owned or controlled stations pro- 
vided primary service not only to the area between the two 
communities but also over the community to which the second 
station was licensed, this fact was considered "“of sufficient 
degree as would, evaluated by itself, normally constitute a 
serious bar" to authorization of the second station. Fetzer 
Broadcasting Co. (3 RR 884, 893). Subsequent treatment of such 
overlap situations by the Commission was equally demanding. 

In Westbrook Broadcasting, Inc. (17 RR 312, 321) the Commission 
held that in such cases, the applicant had the two-fold burden 
of demonstrating not only that this “duality” of service would 
not be deleterious to the public interest but, additionally, 

of making a “strong, affirmative showing that the public in- 
terest would be served by the multiple ownership situation.” 
{See also Ibid. at p. 323) 

In that case the Commission added that “in circumstances 
such as this, the Commission has, virtually without exception, 
denied applications for broadcast authorizations. (Ibid. at 
p. 321, par.5). And note that the bar of the rule was applied 
equally where the community involved had a population under 


2,500 (as is the case here) and the applicant's existing 
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station served it with a 0.5 mv/m signal. Paul A. Brandt, 

19 RR 42(c), 43. | 
In the instant case, the Commission could point to 

no indication whatsoever of any “strong affirmative showing 


that the public interest would be served" which, in the 


Westbrook case, the Commission said was essential tor a grant 
in this type of situation. This being the case, it is diffi- 
cut to understand how the Commission could ean this over- 
lap under its admittedly “more stringent" new ae 


Moreover, because of the wording of the new rule, it 


was necessary for the Commission to take affirmative action 


waiving the rule. In its recent action in Central New York 


Cable TV, Inc., 11 RR 2d 1065, 1069, the Commission noted that: 


“Obviously a person asking the Commission 
not to apply a rule which it has adopted is 
expected to provide a full and detailed 
justification for the exception." 


In the instant case, Tidewater offered no such justification 


and those adopted by the Commission were, as will now be shown, 


wholly irrelevant. 


The fact that Smithfield and Tasley are "clearly separate 
and distinct communities" is no reason to waive the rule. In 


every instance when the Commission has applied the! overlap 
| 
rule, both before its amendment (see cases, supra) and since 


' 
| 
! 


i 
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{see infra) the communities involved were “clearly separate 
and distinct”. 

The fact that the overlap was caused by “substantial 
salt water paths of high conductivity [between] Smithfield 
and Tasley” is, similarly irrelevant. The propogation of 
a station is a function of many factors (including frequency 
and power as well as the conductivity of the terrain over 
which the signal passes). The overlap results as much from 
the high power designated in the Tidewater application as from 
the conductivity of Chesapeake Bay. The Memorandum Opinion 
and Order adopting the new rule prohibiting 1 mv/m overlap 
(2 RR 2d 1588) held that it was the effect of the overlap that 
was to be avoided; and ascribed no relevance to the various 
factors by which it was caused. As a matter of fact, the Com- 
mission's Review Board has held in a case involving the similar- 
ly prohibited overlap of the Grade B contours of commonly-owned 
television stations, that, since "the Commission was aware of 
terrain problems when amending the overlap rules....", such 
factors were not relevant even to support a request for a 
hearing on the question of whether a waiver should be granted! 


(American Colonial Broadcasting Corporation, FCC 64 R-494; 
Mimeo 58449, released October 22, 1964.) A fortiori, such 


considerations should not be relevant to support a waiver. 


eV 


Finally, and most important, is the fact that the 
rationale of the Commission's decision centers on the ir- 
relevant fact that much of the overlap area is over water 
and uninhabited marsh land and completely ignores the fact 
that it will still affect significant areas inhabited by tens 


of thousands of persons, representing highly significant per- 


centages of the total population served by WESR. | 


| 
Although we concede the ultimate authority of the 
Commission to waive its overlap rule on a proper determina- 


tion supported by an adequate showing, we submit that the 


burden on Tidewater and the Commission under the philosophy 

expressed by the Commission in amending the overlap rule 

(2 RR 2d 1588) was a heavy one ab initio; that the fact that 
the overlap of interference-free primary service could {and 

probably will] include all of Tasley, that there is no other 
station on the Eastern Shore of Virginia to poe a diver- 


sity of locally originated service and that the overlap of 


interference-free primary service could include almost half of 


the audience receiving primary service from WESR all made the 
| 


burden of supporting such a waiver even greater; and that the 
reasons alleged by the Commission for waiving the rule were all 
unsupported and irrelevant and, in any event, inadequate to meet 
| 


this heavy burden. 


ay 


Accordingly the Commission's action of January 
20, 1966, waiving its rule to allow further 
processing of the Tidewater application (App. 31l 
et seq) and its subsequent action, at Fn. 20 of 
its Decision herein (App. 81), prospectively 
waiving the rule to allow the refiling of the 
Tidewater application, are erroneous and should 
be reversed and the Tidewater application should 


be dismissed. 


- 38 - | 


THE COMMISSION SHOULD NOT HAVE 
INVITED THE FILING OF NEW AP- | 
PLICATIONS BY APPELLANT AND OTHERS 


The ultimate injury done to appellant (and to Tide- 
water as well, if the Commission had not previously erred 
in failing to dismiss its application because of its over- 


8/ 
lap problem) was its action inviting the filing of new ap- 


plications and opening up the proceeding to other — appli- 

cants. Even if the Commission's determinations under its 

Policy Statement were correct, it still could, and should, 

have reached a decision between the applications that it had 

before it - even it that would have required yet another remand. 
If the Commission preferred a station in Norfolk it 

could have waived its rule and granted Fischer's application 

as for a Norfolk station or it could, if it deemed it necessary, 


have instructed him to attempt to find a new site that would 


provide 25 mv/m to all of the business and industrial areas 


8/ The references to Tidewater in this section of the brief 
are without prejudice to Appellant's position that the 
Tidewater application should have been dismissed for 
violation of the Commission's multiple ownership rules. 


| 


| 
| 
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of Norfolk. If, as now seems the case, the Commission 
preferred a Newport News station, it could have granted 
Fischer's application as for Newport News. If it wanted 
further evidence as to whether Appellant could, or would, 
Girect the “principle emphasis" of his programming to Norfolk 
{cf£. App 73, par. 6), it could have ordered a further remand 
for that purpose. If it preferred a low power station to 
serve Smithfield, it could have advised Tidewater to attempt 
to appropriately amend its application. Certainly, after 
keeping these two applications pending for nine years, and 
putting the applicants through three different hearings, the 
Commission had an obligation to make a decision between them 
if it could - as it clearly could - do so without violating 
its rules. 

The filing of new applications will give the Commission 
no options that were not available to it by considering those 
already pending before it. Conversely, it will require that 
the whole adjudicatory process start all over again. This new 
and wholly unnecessary proceeding will further glut the Com- 
mission's admittedly over-burdened procedures, will impose - 
significant additional expense on both the applicants and the 
Commission and will impose further extended delays on appellant 


and on the public that will ultimately receive this new service. 


AO 


From the very beginning, the Commission had found 


both appellant and Tidewater to be, in all respects, fully 


i 


qualified applicants. (App. 69). Both of them have pur- 
sued their applications diligently over a nine year) period 
through Ralavelnst of their own making and through sub- 
stantial changes in the Commission's rules. No aspect of 
the public interest or of the Commission's rules ean the 
forfeiture of the time, energy and funds they have invested 


| 


in their respective applications. To the contrary, Section 


1.227(b) of the Commission rules extends to all applicants a 
reasonable expectancy that, once their applications have been 


designated for hearing they become reasonably immune from 


competition from other applicants, seeking the same or other 
mutually exclusive facilities, who had not filed their applica- 


tions prior to the cut-off date. -Consderations of basic fair- 


ness, equity, administrative due process and the Commission's 


own self interest and obligation to avoid unnecessary proceedings 


all require that the Commission observe the spirit of Section 


1. 227 (b) and that it seek a resolution of this proceeding that 


would not open it up to an undetermined number of new applicants. 


If for no other reason, this fact demands that the Court reverse 


the Commission's Decision herein. | 
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CONCLUSION 


The foregoing Argument demonstrates to the Court a 
number of different errors on the part of the Commission, 
anyone of which requires reversal. 

It has been demonstrated that the Policy Statement 
represented a substantive rule making which cannot have any 
legal effect since the Commission failed to comply with the 
procedural requirements of the Administrative Procedure Act 
which are pre-requisites to the validity of such a rule. It 
has been demonstrated that, even if the Policy Statement were 
not totally invalid, it should. not have been applied to the 
instant situation; and, even if it could properly be applied 
to the instant situation, it was applied in an improper manner. 
All of these arguments lead to the same conclusion: that the 
Commission acted improperly in denying Appellant's application 
when considering it as one for 2a Norfolk station, but it has 
also been demonstrated that, wholly apart from technical con- 
siderations of the Policy Statement, the Commission should 
have granted Appellant's application, as originally filed 
specifying Newport News. 

It has also been shown that the competing application 


of Tidewater was defective and should have been dismissed so 
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that it was unnecessary for the Commission to consider any 


comparative factors between the two applications, either 

under Section 307(b) of the Communications Act, or otherwise. 
Finally, we have demonstrated that, even if all the 

foregoing Sein were invalid and there were no other in- 

firmity in the Commission decision, the Commission committed 

substantial and prejudicial error in inviting the £rting of 

new applications and opening the matter up to other applicants. 


Only if all of the above arguments are resolved against 


Appellant can the Court sustain the Commission's action herein. 


| 
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Respectfully submitted, | 
EDWIN R. FISCHER 3 


By 
William P. Bernton 
621 Colorado Building 
Washington, D. C. 


His Counsel 


October l, 1968 


$1227 Ceasolidations. 


{a} The Commission, upon motion or upon its own 
motion, will, where such action will best conduce to 
the proper dispatch of business and to the ends of 
justice, consolidate for bearing: 

(1) Any casex which involve the same applicant or 
involve substantially the same issves, or 

(2) Any applications which present conflicting 
claims. | 

(b>) (1) In broadcast cases, no application will be 
consolidated for hearing with a previously filed appli- 
cation or applications unless such application, or such 
application as amended, if amended so 23 to require 
a pew file number, is substantially complete and ten- 
dered for filing by whichever date is earlier: (i) The 
close of business on the day preceding the day the 
previously Sled application or one of the previously 
filed applications is designated for hearing; or (li) 
the close of business on the day preceding the day des- 
ignated by public notice published in the Federal 
Register as the day any one of the previously filed 
applications is available and ready for processing. 

Norg: Subdivision (i) of this subparagraph appiies only 
to standard broadcast applications for sew stations or for 
major changes i= the facilities of authorized stations. See 
also § 1.571 (c) and (bh) and § 1.591(a). 

(2) In nombdroadcast cases otber than common 
carrier cases, any application that is mutually excic- 
sive with another application or applications already 
designated for hearing will be consolidated for bear- 
ing with such other application or applications only 
if the later application in question bas been filed 
within 5 days after public notice has been giten in 
the Federal Regixter of the Commission's order 
which first designated for hearing the prior application 
or applications with which such application is in 
conflict. 

{3) In common carrier cases, except those involving 


application will be considered with such prior filed ap- 
plication only if the later filed application is substan- 


| 
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tially complete and tendered for filing prior to the 
close of business on the day preceding the day the 
earlier filed application is dexignated for hearing. In 
the Domestic Public Radio Services no application will 
be consolidated for hearing as mutually exclusive with 
a previously filed application or applications unless such 
application, or such application as amended so as to 
constitute a major change therein as defined in § 21.33 
of this chapter, is xubstantially complete and tendered 
for filing by whichever date is earlier: (i) The close of 
business 1 business day preceding the day on which 
the Commission designatex the earlier filed application 
for hearing; or (ii) within 60 days after the date of 
the public notice listing the first prior filed applica- 
tion (with which subsequent applications are in con- 
flict) as having been accepted for filing. An application 
which is subsequently amended by a major change will, 
for the purpose of this section, be considered to be a 
newly filed application. Where major changes which 
do not relate to the mutually exclusive axpect of a pro- 
ceeding are warranted, or in the case of multiple mutu- 
ally exclusive isxues where the warranted major 
changes serve to resolve one or more of the issues but 
do not relate to the mutually exclusive aspect of the 
proceeding, such changes or amendments will not serve 
to alter the existing mutually excluxive status so long 
as new conflicts are not created. 

(4) Any mutually exclusive application filed after 
the date prescribed in subparagraphs (1), (2), or (3) 
of this paragraph will be dismissed without prejudice 
and will be eligible for refiling only after a final deci- 
sion is rendered by the Commission with respect to 
the prior application or applications or after such 
application or applications ure dismissed or removed 
from the hearing docket. 


(C$ 1.227(b) (3) amended eff. 7-29-68; 1(68)-1] 


$1229 Motions to enlarge, change, or delete issues. 

(a) A motion tu enlarge, change or delete the issues 
may be filed by any party to a hearing. 

(b) Such motions must be filed with the Commis- 
sion not later than 15 days after the issues in the 
hearing have first been published in the Federal Reg- 
ister. Any person desiring to file a motion to enlarge, 


(a) Such party directly or indirectly owns, oper- 
ates, or controls one or more standard broadcast sta- 
tions and the grant of such license will result in any 
overlap of the predicted or measured 1 mv/m ground- 
wave contours of the existing and proposed stations, 
computed in accordance with § 73.183 or § 73.188; or 

(b) Such party, or any stockholder, officer or direc- 
tor of such party, directly or indirectly owns, oper- 
ates, controls, or has any interest in, or is an officer 
or director of any other standard broadcast station 
if the grant of such license would result in a conces- 
tration of control of standard broadcasting in & msp- 


for assignment of license or transfer of control to heirs 
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_ x~*'.- - ahh: 
(2) The signals necessary to render primary service 


primary service at night in all rural areas to higher - 
values of Seid intensity than the values given. The 
Commission will authorize a directive antenna for 2 
Ciass IV station for daytime operation only with 
power in excess of 250 watts. In computing the degrees 
of protection which such antenna will afford, the radia- 
tion produced by this antenna shall be assumed to be 
zo less, in any direction, than that which would result 
from non-directional operation, utilising a single 
clement of the directional array, with 250 watts 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,942 | 


EDWIN R. FISCHER, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


THE TIDEWATER BROADCASTING COMPANY, INC., 
Intervenor. 


ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE | 
Appellant, Edwin R. Fischer, appeals from a decision of 
the Federal Communications Commission which denied his application 


for a construction permit for a new standard broadcast station to 
| 
operate in Newport News, Virginia (A. 69-83). 


i 
| 


1/ This decision also denied the application of intervenor, The 
Tidewater Broadcasting Company, Incorporated. Tidewater has sought 
and been denied reconsideration by the Commission, 14 Pike and 
Fischer, R.R. 2d 161 (1968). It filed a Notice of Appeal with this 
Court on October 14, 1968, Case No. 22,400. The denial of the 
Tidewater application is independent and apart from the denial of 
Fischer*s application and will not be discussed herein. 


=a 


, 2/ 
73.188 (b) (1), 47 CFR 73.188 (b) (1), of the Commission's rules 


since he would provide a 25 mv/m service to only 98% of Norfolk's 
main industrial area and to only 47% of its main business district. 
Fischer, in turn, argued that his coverage amounted to 
substantial compliance with the Commission’s rules and that, in 
amy event, the Commission should waive Section 73.188(b) (1). 
The Commission disposed of his arguments as follows (A. 74): 


We recognize that in the past Section 73.188(b) (1) 
has been waived and that grants have been made without 
absolute compliance with all of the provisions of that 
rule. However, in view of all of the circumstances in 
this proceeding, we are not persuaded that Fischer’s 
application for a new facility warrants grant as a 
Norfolk station. In paragraph 9 of the 307(b) Policy 
Statement we pointed out that we “wish to discourage 
any proposal that will be merely a substandard central 
city station,” and in paragraph 11 we clearly stated 
that an applicant, who fails to rebut the 307(b) Policy 
Statement presumption, as Fischer has failed to do, and 
who fails to meet all of the requirements for that 
central city, will be denied. As noted above, there 
are ample stations in Norfolk and throughout the metro= 
politan area, and Fischer has failed to provide any 
explanation for the inconsistency between his present 
willingness to adopt Norfolk as his community and his 
prior avowals concerning Newport News. For all of these 
reasons, it is clear that Fischer has not made a sufficient 
showing to justify either a waiver of Section 73.188(b) (1) 
or a finding of substantial compliance with that rule. 
Since the 307 (b) Policy Statement was specifically adopted 
to assist us in making fair, efficient, and equitable 
allocations of standard broadcast facilities in metro- 
politan areas, we are convinced that it would be wholly 
inappropriate under the circumstances of this proceeding 
to permit Fischer to operate a new station in Norfolk 
which would not comply with all of the provisions of 
Section 73.188(b). 


2/ Section 73.188(b) (1) reads as follows: 
(b) The site selected should meet the following conditions: 
(1) A minimum field intensity of 25 to 50 mv/m will be 
obtained over the business or factory areas of the city. 


Se 


ARGUMENT | 


I. THE COMMISSION PROPERLY APPLIED ITS 307 (b) 


POLICY STATEMENT TO THE FISCHER APPLICATION. 
Fischer*s proposal for Newport News would mince a 5 mv/m 
signal over Norfolk, a community nearly three times as large as 
Newport News and over 50,000 in population (namely, 304,869). 
These facts made it necessary for Fischer, under the comnission™s 


new 307(b) Policy Statement, to establish at a remand’ hearing 


that his proposal was realistically one for Newport News rather 


than for the larger city of Norfolk. 
The Commission's Policy Statement on Section 307(b 
Considerations for Standard Broadcast Facilities Involving 
Suburban Communities, 2 F.C.C. 2d 190, was issued on December a7 fm 
1965. The Commission observed therein that as power and coverage 
are increased to serve larger numbers of persons, stations in 
metropolitan areas often tend to identify themselves with the 
entire metropolitan area rather than with the particular needs of 
their specified communities. Primarily for this reason, the 
Commission concluded that, where an applicant's proposed S mv/m 
daytime contour would penetrate the geographic boundaries of any 
community with a population of over 50,000 persons and with at 
least twice the population of the applicant's specified community , 
a presumption will arise that the applicant proposes to serve the 
larger community rather than his specified location. At the same 


time, the Commission noted that this presumption was rebuttable 


| 
| 
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here. He challenges the Statement*s application to him in three 
respects: (1) Newport News, Fischer contends, is not the type of 
community to which the Policy Statement?s presumption was 
intended to apply: (2) his application for waiver was denied for 
reasons which were not given in the Policy Statement, and (3) the 
Commission should have considered a letter Fischer sent to the 
Commission before the remand hearing as being sufficient evidence 
to rebut the Policy Statement*s presumption. We will discuss each 
point seriatim. 

A. The 307(b) Pclicv Presumption Arises Solely 


. On The Basis Of Objective Criteria. There 
Are No Implied Or Explicit Exclusions Therefrom. 


Fischer claims (Br. 12-15) that the Commission’s 307(b) 
Policy Statement “probably” was not intended to apply to a 
community such as Newport News. He argues that Newport News is not 
‘a suburb but'a central city in ite cwn right with a population of 
over 100,000. He supportsthis contention by referring to a series 
of communities in which the Commission considered the central city 
coverage problem. Each of these instances, he submits, presents 
demographic proportions quite different from Newport News and 
Norfolk and Supports his contention that Newport News is a central 
-city in its own right. Initially, Fischer’*s argument is faulty 
because he failed at any point to present this contention to the 
Commission (47 U.S.C. 405). In addition, however, there is no 
merit to his argument that the Policy Statement is not applicable 


here. 


SEQe : 
presumption clearly arises. If, indeed, he believed that the 

Policy Statement was not applicable because of Newport News* own 
central city nature, Fischer had the opportunity at the time of 


the remand hearing to offer evidence to this effect. The record 
indicates, however, that he failed to offer any evidence in 


rebuttal to the presumption. . | 


| 
| 


B. In Seeking A Waiver Of A Valid Commission Rule, 
It Was Incumbent Upon Fischer To Justi His 
Waiver Request; It Was Not Error For e 


Commission To Discuss Showings Which Could 


Have Been Made. | 

When this proceeding was remanded to the examiner for 

consideration of Fischer*s application in light of the Commission’? s 
307 (b) Policy Statement, Fischer asked that the Commission 

consider his proposal as if it were, in fact, one for the larger, 
central city of Norfolk. Consistent with this position, he offered 
no evidence to rebut the presumption that his application was for 
Norfolk. The Commission denied Fischer's request, however, because 
his proposal, if cope eeeee as one for Norfolk, would not comply 
with §73. 1886) ()> of the rules since it would provide 25 mv/m 
service to only 98% of Norfolk's main industrial area and to 
only 47% of its main business district. | 

Fischer*s sole justification for non-compliance with this 
technical requirement was summarized by the Commission as follows 


(A. 72): : 


3/7 Section 73.188(b) (1) provides that the site selected for 
location of a transmitter should meet the following conditions: 
"A minimum field intensity of 25 to 50 mv/m will be obtained 
over the business or factory areas of the city.” | 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,942 


EDWIN R. FISCHER, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


THE TIDEWATER BROADCASTING COMPANY, INC., 
Intervenor. 


ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Appellant, Edwin R. Fischer, appeals from a decision of 
the Federal Communications Commission which denied his application 


for a construction permit for a new standard broadcast station to 
1/ 
operate in Newport News, Virginia (A. 69-83). 


l/ This decision also denied the application of intervenor, The 
Tidewater Broadcasting Company, Incorporated. Tidewater has sought 
and been denied reconsideration by the Commission, 14 Pike and 
Fischer, R.R. 2d 161 (1968). It filed a Notice of Appeal with this 
Court on October 14, 1968, Case No. 22,400. The denial of the 
Tidewater application is independent and apart from the denial of 
Fischer*s application and will not be discussed herein. 


ue 

The Commission agrees, in substance, with the statement 
of the case presented in Fischer's brief. However, the 
characterization of the Commission's final decision beginning on 
page 7 is argumentative and suffers from brevity. Therefore, to 
aid the Court in understanding the Commission's decision, we offer 
the following: 

Before the Commission decided to remand this proceeding 
to the examiner for consideration of the 307{b) presumption, 
Fischer directed a letter to the Commission in which he stated that 
he was aware of the impact of the new Policy Statement on his 
application but that he still believed his application to be best 
suited for Newport News, the city for which he had originally 
applied (A. 23-30). However, when the prehearing conference began 
in February 1966, Fischer stated that he intended to amend and 
apply for Norfolk (Tr. 1201). In his oral argument before the 
Commission on December 11, 1967, Fischer again stated that he 
wished to be considered a Norfolk applicant (Tr. 1523). In keeping 
with this position, Fischer offered no evidence at the hearing to 
rebut the presumption that his application was realistically one 
for Norfolk instead of for Newport News (A. 51). 

Both the examiner and the Commission concluded that 
Fischer*s proposal would have to be denied because of his failure 
to comply with the technical provisions of the Commission's rules 
for stations assigned to Norfolk. More specifically, Fischer*s 


application was found to be in non-compliance with Section 
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2/ | 
73.188(b) (1), 47 CFR 73.188(b) (1), of the Conmission’s rules 


since he would provide a 25 mv/m service to only 98% of Norfolk’s 
main industrial area and to only 47% of its main business district. 
Fischer, in turn, argued that his coverage amounted to 
substantial compliance with the Commission’s rules and that, in 
any event, the Commission should waive Section 73.188 (b) (1). 
The Commission disposed of his arguments =, follows (A. 74): 


We recognize that in the past Section 73.188 (b) (2) 
has been waived and that grants have been made without 
absolute compliance with all of the provisions of that 
rule. However, in view of all of the circumstances in 
this proceeding, we are not persuaded that; Fischer’s 
application for a new facility warrants grant as a 
Norfolk station. In paragraph 9 of the 307(b) Policy 
Statement we pointed out that we “wish to discourage 
any proposal that will be merely a substandard central 
city station,” and in paragraph 11 we clearly stated 
that an applicant, who fails to rebut the 307(b) Policy 
Statement presumption, as Fischer has failed to do, and 
who fails to meet all of the requirements for that 
central city, will be denied. As noted above, there 
are ample stations in Norfolk and throughout the metro- 
politan area, and Fischer has failed to provide any 
explanation for the inconsistency between his present 
willingness to adopt Norfolk as his community and his 
prior avowals concerning Newport News. For all of these 
reasons, it is clear that Fischer has not made a sufficient 
showing to justify either a waiver of Section 73.188(b) (1) 
or a finding of substantial compliance with that rule. 
Since the 307 (b) Policy Statement was specifically adopted 
to assist us in making fair, efficient, and equitable 
allocations of standard broadcast facilities in metro- 
politan areas, we are convinced that it would be wholly 
inappropriate under the circumstances of this proceeding 
to permit Fischer to operate a new station in Norfolk 
which would not comply with all of the provisions of 
Section 73.188(b). 


2/ Section 73.188(b) (1) reads as follows: 
(b) The site selected should meet the following conditions: 
(1) A minimum field intensity of 25 to 50 imv/m will be 
obtained over the business or factory areas of the city. 
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Then, for separate reasons, the Commission denied the 
application of intervenor Tidewater. The Commission concluded that 
"[d]espite the applicants* failure to demonstrate that their present 
proposals are realistic, there are indications in this record that 
realistic proposals would fulfill specific programming needs for 
communities in this area™ (A. 80). The Commission therefore waived 
Section 1.519 of its Rules, prohibiting repetitious applications, 
and permitted both applicants to file new applications (A. 81). 


This appeal followed. 


SE Swe 


ARGUMENT | 
I. THE COMMISSION PROPERLY APPLIED ITS 3070) 
POLICY STATEMENT TO THE ETSCHERVAPELICATION- 
Fischer*s proposal for Newport News would place a 5 mv/m 
Signal over Norfolk, a community nearly three times as large as 
Newport News and over 50,000 in population (namely, 304,869) . 
These facts made it necessary for Fischer, under the Commission’s 


new 307(b) Policy Statement, to establish at a remand hearing 


that his proposal was realistically one for Newport News rather 
than for the larger city of Norfolk. | 
| 
The Commission*s Policy Statement on Section 307(b 


Considerations for Standard Broadcast Facilities Involving 
Suburban Communities, 2 F.C.C. 2d 190, was issued on December 27, 
1965. The Commission observed therein that as power jand coverage 
are increased to serve larger numbers of persons, stations in 
metropolitan areas often tend to identify vines SE the 


entire metropolitan area rather than with the particular needs of 


their specified communities. Primarily for this reason, the 


Commission concluded that, where an applicant's proposed S mv/m 
daytime contour would penetrate the geographic boundaries of any 
community with a population of over 50,000 persons and with at 
least twice the population of the applicant's specified community , 
a presumption will arise that the applicant proposes to serve the 
larger community rather than his specified location. At the same 


time, the Commission noted that this presumption was rebuttable 


—Ge— 
since there are many communities which adjoin a larger city which 
well deserve and ‘should be afforded an opportunity to have a 
local transmission service. The new policy, the Commission 
stated, was intended “to provide an accommodation of heretofore 
apparently conflicting allocation considerations. While we still 
wish to discourage any proposal that will be merely a substandard 
central city station, we are persuaded that many developing and 
deserving suburban communities should be afforded an opportunity 
to obtain a first local transmission service. Moreover, while we 
wish to encourage each applicant to propose as much power as he 
will need to comply with our allocation rules, every applicant 
who falls within our test will be required to demonstrate that 
his proposal is designed to provide a realistic local transmission 
service for his specified commmity.7 2 F.C.C. 2d, at 193. 

The remand hearing was held and the Commission in its 
memorandum opinion and order found that (1) Fischer did not offer 
any evidence to establish, in the face of his coverage of Norfolk, 
that he would nonetheless realistically serve Newport News, 

(2) that Fischer*s proposal, while he represented he would like 
to serve Norfolk, did not meet the technical requirements for a 
city the size of Norfolk, and (3) that Fischer*s proposal did not 
offer any justification for waiver of the Commission’s technical 
rules. 

Fischer*s primary contention is that the Commission 


misapplied its 307(b) Policy Statement in reaching its conclusions 
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here. He challenges the Statement*s application to him in three 


respects: (1) Newport News, Fischer contends, is not |the type of 


community to which the Policy Statement’s presumption was 


intended to apply; (2) his application for waiver was denied for 


reasons which were not given in the Policy Statement, ‘and (3) the 


Commission should have considered a letter Fischer sent to the 


Commission before the remand hearing as being sufficient evidence 


to rebut the Policy Statement*s presumption. We will:discuss each 


point seriatim. 


A. The 307(b) Policy Presumption Arises Solely 
On The Basis Of Objective Criteria. There 


Are No Implied Or Explicit Exclusions Therefrom. 


Fischer claims (Br. 12-15) that the Commission's 307 
Policy Statement “probably” was not intended to a a a 
community such as Newport News. He argues that Newport News is not 
a suburb but a central city in its cwn right with a population of 
over 100,000. He supportsthis contention by referring to a series 
of communities in which the Commission considered the central city 
coverage problem. Each of these instances, he submits, presents 
demographic proportions quite different from Newport News and 
Norfolk and supports his contention that Newpert News is a central 


city in its own right. Initially, Fischer*s argument is faulty 


because he failed at any point to present this contention to the 
Commission (47 U.S.C. 405). In addition, however, there is no 
merit to his argument that the Policy Statement is not applicable 


here. 


| 
| 
| 
| 
| 
| 
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The short answer te Fischer's contention is that the 
Commission specifically rejected the argument “that the suburban 
problem could . . . be resolved bv the simple determination of 
whether the proposed suburb was a separate community from its 
central city . . .* 2 F.c.C, ed, at 191. The Commission stated 
that it was convinced that “the objective evidence of an applicant's 
proposed coverage, which reflects the engineering factors of ground 
conductivity, frequency. and power, is sufficient to raise a 
question as to whéther the preposal will be a realistic local 
transmission service for its specified community cor merely another 
reception service.“ 2 F.C.C. ed.at 192. 

The Commission left no recom for doubt in stating that 
“Zt will be our policy in the future under Section 307(b) to 
examine every application for new cr improved standard broadcast 
facilities to determine: (1) whether the applicant’*s proposed 
5 mym daytime contcur would penetrate the geographic boundaries 
of any community with a population cf ov2r 50,000 persons and 
having at least twice the populaticn of the applicant’*s specified 
community. When such a condition is found to occur,” the Commission 
unequivocally held, “a presumption will arise that the applicant 
realistically proposes to serve that larger community rather than 
his specified community.” 2 F.C.C. ed, at 192-193. 

Newport News has a population ct 113,662 while Norfolk's 
population is nearly three times as large with 304,869. Fischer 


admits he places a 5 mv/m signal cver Nerfclk and therefore the 


i 
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presumption clearly arises. If, indeed, he believed that the 
Policy Statement was not applicable because of Newport News* own 
central city nature, Fischer had the opportunity at the time of 
the remand hearing to offer evidence to this effect. ‘The record 


indicates, however, that he failed to offer any evidence in 
| 
rebuttal to the presumption. . 


| 
B. In Seeking A Waiver Of A Valid Commission Rule, 
It Was Incumbent Upon Fischer To a His 
Waiver Request; It Was Not Error For Th 
Commission To Discuss Showings Which Could 
Have Been Made. 
| 
When this proceeding was remanded to the examiner for 
consideration of Fischer*s application in light of the Commission’*s 
| 
307(b) Policy Statement, Fischer asked that the Commission 
consider his proposal as if it were, in fact, one for the larger, 
central city of Norfolk. Consistent with this position, he offered 
no evidence to rebut the presumption that his application was for 
| : 
Norfolk. The Commission denied Fischer*s request, however, because 
his proposal, if considered as one for Norfolk, would not comply 
3 
with §73.188(b) (1) of the rules since it would provide 25 mv/m 


service to only 98% of Norfolk*s main industrial area and to 
| 
| 


Fischer*s sole justification for non-compliance with this 


only 47% of its main business district. 


| 
technical requirement was summarized by the Commission as follows 


(A. 72): - | 


3/ Section 73.188(b) (1) provides that the site selected for 
location of a transmitter should meet the following conditions: 
"A minimum field intensity of 25 to 50 mv/m will be obtained 
over the business or factory areas of the city." | 


| 
| 
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Fischer urges that his proposal would provide 
approximately 23.4 mv/m service for all of the main 
industrial area and for 63% of the main business 
district and that it would provide at least 17 mv/m 
service for all of Norfolk*s main business district. 
Since virtually all of the industrial area, where 
the existence of man-made noise makes a high 
intensity signal most important, would receive the 
requisite service, Fischer contends that his proposal 
substantially complies with the requirement of 
Section 73.188(b) (1). 


The Commission found that this did not constitute "a 
sufficient showing to justify either a waiver of Section 73.188(b) (1) 
or a finding of substantial compliance with that rule.” The 
Commission explained further (A. 74): 

In paragraph 9 of the 307(b) Policy Statement we 

pointed out that we “wish to discourage any pro- 

posal that will be merely a substandard central 

city station,” and in paragraph ll we clearly 

stated that an applicant, who fails to rebut the 

307(b) Policy Statement presumption, as Fischer 

has failed to do, and who fails to meet all of 

the requirements for that central city, will be 

denied. 

Then in clearly expository language the Commission observed 
that Fischer in requesting his waiver set forth no valid basis to 
justify such waiver. He made no showing that there was a need for 
an additional station in Norfolk, provided no evidence that he 
would program for Norfolk, and did not even offer an explanation as 
to why he could not meet the Commission’s technical requirements. 

Fischer argues (Br. 15-22) that this expository language 
established standards for waiver which could not be determined by 


reading the Policy Statement. Essentially this argument 


misconceives the purpose of the Policy Statement and places the 


~ ll - 
burden for establishing grounds for waiver of valid rules upon 
the Commission. It was the intent of the Commission in issuing 
its 307(b) Policy Statement to serve notice that an applicant, 


whose proposal covers a larger central city with its 5 mv/m signal, 


has the burden of establishing that his application is realistically 


designed to serve the proposed community. At the same time, the 
Commission pointed out that it wanted to discourage technically 
substandard central city coverage. Fischer*ts application, as 


pointed out above, was found to be technically inadequate. It was 


never the purpose of the Policy Statement to provide any standards 
whatsoever for waiver of its technical rules. If Fischer believed 
he had valid grounds for waiver of §73.188(b) (1), the burden was 
clearly upon him to justify such a waiver. U.S. v. Storer 
Broadcasting Co., 351 U.S. 192, 205 (1956). | 


: 
Moreover, this argument is essentially academic since 


Fischer made no showing whatsoever to the Commission with regard 

to his waiver request. Indeed, he does not even assert that he 
made one. Certainly, in light of this the Commission can hardly be 
faulted for pointing out the problems with granting i waiver in 
this he In any event, since the Commission has in no instance 


waived §73.188(b) (1) since the adoption of the Policy Statement, 


4/ Fischer*s reliance on V,W,B,, Inc., 13 F.C.C. 2d 400 (1968), 

and the Commission's Clarification of Policy on Section 307(b), 

13 F.C.C. 2d 391 (1968), is misplaced since neither opinion deals 
with what an applicant who seeks a waiver of the Commission's 
technical rules must show. It was the Commission's determination in 
V.W.B,, Inc. and its Clarification of Policy on Section 307 (b) 

that once a single applicant has met the tehnical requirements and 
amended his application for the central city, that application should 
be removed from hearing status and returned to the processing line. 
Fischer's application never presented this problem as his application 
never met the technical requirements for Norfolk. | 
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Fischer might well have assumed that he would have to offer some 
justification for not complying with the Commission's technical 
rules. Certainly, the showing suggested by the Commission in its 
decision was not unreasonable under the circumstances. 


C. Fischer Failed To Establish That He Would 


Realistically Serve Newport News. His 


January 3, 1966 Letter Was Properly Dealt 
With Bv The Commission. 


Fischer argues (Br. 23-27) that if the Commission could 
not grant his proposal as one for Norfolk, it should have granted 
his original application for Newport News. Since Fischer is fully 
awere that he offered no evidence upon remand to establish that he 
intended to pursue his application for Newport News, he relies on a 
letter he sent to the Commission on January 3, 1966 as having pro- 
vided such evidence. The Commission fully considered this letter 
and its stated purpose (“to show that an immediate grant of both 
applications would be consonant with the objectives of the 
Commission*s new 307(b) policies .. = when it determined 
that a remand for 307(b) policy considerations was necessary on 
January 20, 1966. The Commission noted in its remand order 


(A. 33 n. 3): 


5S/ Appellant suggests (Br. 23) that the letter was also designed 
to show that the 307(b) presumption was not applicable to this 
case. We have found no language in the January 3, 1966 letter or 
anywhere else in the record that would seem to confirm this 
suggestion. 
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that Fischer in a letter of January 3, 1966, has 
alleged, on the basis of information set forth 
therein, that grant of his proposal is consonant 
with our Policy Statement, supra, and remand is 
unnecessary. However, Fischer*s contentions are 
premised upon his view that the Tidewater application 
must be denied because of the multiple ownership 
question, and that since he is a “fully qualified 
applicant all Section 307(b) considerations ' would 
normally be rendered moot; and the Fischer applica- 
tion for Newport News would be automatically 
granted.* Since we hold that Tidewater is not 
disqualified under the multiple ownership issue, 

and that waiver of the provisions of Section 73.35(a) 
is warranted, we are of the view that remand and 
further hearing is required as to both the ESSE 
and Fischer proposals. 


After the Commission*s remand, Fischer neither urged that 
the Commission consider the letter as evidence to rebut the 
presumption nor did he give any indication that he was still 
interested in serving Newport News. Instead, he stated that he 
was satisfied to be treated as an applicant for a Norfolk station. 


Despite this, he now argues that the Commission should 


have considered the letter on its merits with regard to his original 
Newport News application because the Commission used the letter in 
its decision to determine that Newport News had radio needs 
different from those of Norfolk. In point of fact, the Commission 
made no such determination with regard to the Norfolk - Newport News 
programming needs; it merely noted that the appellant had urged 


this in his January letter. There is no indication that this 


observation in any way prejudiced Fischer's proposal ‘since his 


application was denied specifically because of his failure to meet 
the Commission*s technical standards and his failure |to offer any 


justification for waiver. 
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II, THE COMMISSION COULD PROPERLY ADOPT ITS 


307 (b) POLICY STATEMENT WITHOUT FIRST 
CONDUCTING A RULEMAKING PROCEEDING UNDER 


SECTION 553 OF THE ADMINISTRATIVE 
PROCEDURE ACT. 


In what appears to be a complete turnabout of intent, 
Fischer attacks for the first time before this Court the 
Commission*s 307(b) Policy Statement, alleging that it amounts 
to substantive rulemaking promulgated without compliance with the 
notice provisions of the Administrative Procedure Act, 5 U.S.C. 553 
(Br. pp. 8-11). For a number of reasons this argument is without 
merit. 

It is well settled that matters which the agency has not 
been ete to pass upon will not be considered by a reviewing 


court. United States v. Tucker Truck Lines, 344 U.S. 33, 37 


(1952); Unemployment Compensation Commission of Alaska v. Aragon, 
329 U.S. 143, 155 (1946). And the Communications Act expressly 


so provides with respect to review of Commission actions, 47 U.S.C. 


155{d} {7}, 405; see also Florida Gulfcoast Broadcasters, Inc. v. 


F.C.C., 122 U.S. App. D.C. 250, 352 F.2d 726 (1965). Failure to 


6/ While the specific argument which Fischer raises was considered 
by the Commission in disposing of the petitions for reconsideration 
of the 307(b) Policy Statement, simple fairness to administrative 
agencies dictates that courts consider only errors specifically 
objected to by an appellant no matter how often the point has been 
raised by others before the agency. United States v. Tucker Truck 
Lines, 344 U.S. 33, 37 (1952); Presque Isle v. United States and 
F.C.C., 387 F.2d'502 (lst Cir., 1967). «<-It should be 

noted that the 307(b) Policy was issued only atter a full oral 
argument before 'the Commission. Following the issuance of the 
Policy Statement several applicants for new standard broadcast 
stations did seek reconsideration. Fischer made no attempt to 
participate. 
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make this argument to the Commission would appear particularly 
fatal in this instance in that Fischer’*s actions before the 


Commission in effect conceded the Policy Statement*s validity. 


Indeed, within a month after the Commission issued its Statement, 


Fischer wrote the Commission a letter in which he stated that 

his application was entirely “consonant with the objectives of 

the Commission*s new 307(b) policies . . .* (A. 22). Certainly, 
if he felt that the Commission had improperly established new 
substantive standards, Fischer had ample oppontunity £0 make his 
views known. Instead, when the remand hearing began, he failed to 
offer any evidence to establish that the 5 mv/m signal which his 
proposal would place over Norfolk did not in effect make him a 
Norfolk station. Moreover, he stated that he would Like to be 


considered an applicant for Norfolk. 

In any event, the Commission was quite clear that its 
307(b) presumption was created as a method of determining whether 
an applicant should be regarded as proposing a new service for its 
nominal community or for the nearby central city. In order to make 
this determination the Commission established the realistic 
presumption that “where an applicant's proposed 5 ain daytime 
contour penetrates the geographic boundaries of any |community with 


a population of over 50,000 and twice the population of the 


applicant's specified community,” it appears more likely that the 


applicant proposes to serve the larger community than his 
specified community. If the presumption cannot be rebutted by 


material in the application, an evidentiary hearing|is held to 


1 
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determine whether’ the application should be treated as a proposal 
for the specified community or for the larger community. The 
applicant is then in the course of the hearing allowed to rebut 

the presumption on the basis of evidence of his proposed 

programming and expected source of revenues. 

As pointed out above, Fischer*s argument that the Policy 
Statement amounted to improper rulemaking was raised by other 
parties who sought to have the Commission reconsider the Policy 
Statement. At that time the Commission pointed out that 

the policy statement does not make a conclusive 

determination as to which community a suburban 

applicant realistically proposes to serve, but 

merely raises a presumption which may be rebutted 

during the course of an evidentiary hearing. For 

this reason, the policy statement simply announced 

new guidelines to govern future hearings involving 

suburban applications without establishing any 

substantive provisions for the grant or denial of 

any of the applications. Since general statements 

of policy, such as this, are specifically excluded 

from the notice and effective date requirements of 

Section 4 of the Administrative Procedure Act 

{[S U.S.C. §553], we are convinced that there is no 

impropriety or infirmity in our adoption of this 

new approach for suburban applications and that 

there is no necessity to institute rulemaking 

proceedings. 2 F.C.C. 2d 867. 

The Commission*s action here is not unlike Meredith 
Broadcasting Co. v. F,C,C., 124 U.S. App. D.C. 379, 365 F.2d 912 
(1966), where as part of an interim policy the Commission designated 
for hearing applications in the top 50 television markets if the 
applicant already had interests in one or more VHF stations in such 
markets. There, the Court in answer to the same argument raised here 


stated: 


yp 


It is quite obvious that the interim policy, by 

its very terms, does not prohibit any person from 
acquiring any particular television station. It 
establishes no substitute standards. It simply 
requires that certain applications be subj ict to 
hearing; and it does not follow that, because the 
hearing is had, the application will be denied. 7/ 


The Commission’s 307(b) Policy Statement does no more in this 
instance. On its face, Fischer*s application did not rebut the 
policy presumption. Thus, it was designated for hearing to provide 
Fischer with an opportunity to demonstrate that his application was 
realistically one for Newport News. Whi¥e Fischer argues Grip. 235 
that without the Policy Statement his application might have been 


granted, this contention is mere speculation, particularly in light 


of the fact that in none of the three decisions prepared by the 


examiner was Fischer the winning applicant. 


Furthermore, it has long been held that "the scope of the 
inquiry” is among “subordinate questions of procedure, ® clearly 
within the Commission's discretion, F,C,C. v. Pottsville Broadcastin 
Co., 309 U.S. 134, 138 (1940). In discussing administrative ™modes™ 
of resolving mooi the Court has recognized the Commission*s 
power “to control the range of investigation in ascertaining what 
is to satisfy the requirements of the public interest ee *S7 
Pottsville, supra at p. 143. Thus, by providing that an application 
7/ In relying on Kessler v. F,C,.C., 117 U.S. App. D.C. 130, 326 F.2d 
673 (1963), Fischer assumes the validity of his a ent that the 
Commission has, indeed, issued substantive rules. Albeit, as he 
points out (Br. p. 9), “substantive rules are those which change 


standards of station assignments," this in no way supports his 
contention that the Policy Statement set such new standards. 
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will be designated for hearing to establish what community it will 
realistically serve, the Commission was exercising its procedural 
power to determine “the scope of the inquiry” and “to control the 
range of investigation.* Accordingly, even if the Commission's 
307 Policy Statement is to be regarded as a rule, as 
@ppellant insists, it is plainly a procedural rule rather than 
one of substance. Since the notice and participation provisions 
of Section 553 of the Administrative Procedure Act do not apply to 
such rules, appeilant’s contention that the Commission's action was 
in violation of Section 553 is without merit. Moreover, Section 553 
insures no more than an opportunity to be heard on matters of 
substance. Fischer was given this opportunity in a full hearing 


and declined to offer any evidence. 


III. FISCHER*S APPLICATION WAS NOT ADVERSELY 
AFFECTED BY THE COMMISSION?S GRANT OF A 


WAIVER OF SECTION 73.35(a) TO TIDEWATER. 
Fischer argues at considerable length (Br. pp. 28-37) 


that the Commission improperly waived Section 73.35(a) of its 
multiple ownership rules with regard to the application of the 
intervenor Tidewater. The relevancy of this argument is 
exceedingly difficult to understand. Since the Tidewater applica- 
tion was ultimately denied for essentially the same reasons as 
Fischer*s, whether the Commission erred in waiving 73.35(a) is 

at this point a matter of no consequence at all. Thus, even 


assuming the Commission erred, it is well settled that errors which 


— i) = | 


have no bearing on the ultimate rights of the parties will be 


disregarded by the courts. 5 U.S.C. 706: Brown Telecasters. Inc. 


v. F,C,C., 110 U.S. App. D.C. 127, 289 F.2d 868 (1961). 


Furthermore, whatever the merits of Fischer?s contention 
with regard to the Tidewater waiver, it in no way affected the 
disposition of his own application. Fischer was denied because 
his proposal was found to be essentially an application for 


Norfolk which did not meet applicable engineering rules for a 


station in that community. If, as we have shown, that denial was 
proper, then disposition of the Tidewater application is of no 
concern to Fischer, and he would not be adversely affected even 
if the Tidewater proposal were granted. Simmons v. F.C.C., 
79 U.S. App. D.C. 264, 265, 145 F.2d 578 (1944). | 
In any event, Fischer has not Remastered tras the 
Commission*s action was unreasonable. It is a well established 
principle that the Commission is allowed wide flexibility in the 
administration of its rules to carry out the purposes of the Act. 
Interstate Broadcasting Company v. F.C.C., 105 U.S, App. D.C. 224, 
227-229, 231, 265 F.2d 598, 601-603, 605 (1959). : 


The Commission's multiple ownership rule focuses upon 


the local and regional problems associated with multiple 


| 
ownership. As the Commission pointed out in the rulemaking pro- 


ceeding (1964 Multiple Ownership Rules, 2 Pike & Fischer, RR. 2d 
1590, 1591-92 (1964)): | 


Oi 


The concept embedied in the rules is not complex: 
When two stations in the same broadcast service are 
close enough together so that a substantial number 
of people can receive both, it is highly desirable 
to have the stations owned by different people. 

This objective flows logically from two basic 
principles underlying the multiple ownership rules. 
First, in a system of broadcasting based upon free 
competition, it is more reasonable to assume that 
stations owned by different people will compete with 
each other, for the same audience and advertisers, 
than stations under the control of a single person 
or group. Second, the greater the diversity of 
ownership in a particular area, the less chance there 
is that a single person or group can have “an 
inordinate effect, in a political, editorial, or 
Similar programming sense, on public opinion at the 
regional level” (Footnote omitted.) 


Fischer has in no manner demonstrated that waiver with 
regard to Tidewater was not warranted. The Commission premised 
its waiver on the fact that the overlap “will occur mainly over a 
large body of water and adjacent, uninhabited marsh land™ and 
that Smithfield and Tasley “are clearly separate and distinct 
communities separated by large bodies of water™ (A. 32). 

Certainly, neither reason would appear to undermine the Commission's 
goals in prohibiting such multiple ownership. 

Fischer*s argument that the Commission should have con- 
sidered the 0.5 mv/m signal overlap is simply not relevant to the 
waiver question. This matter was considered in the rulemaking pro- 
ceeding that led to the adoption of the rule, where the Commission 


stated: 


-2l- 
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In AM, unlike FM, the 0.5 mv/m contour has | 
long been regarded as encompassing a station’s 
"normally protected service area.” Nevertheless, 
over the years many stations have been assigned 
which cause or receive a certain degree of inter- 
ference within their 0.5 mv/m contours. For this 
reason, we did not propose to bar overlap of any 
portion of the normally protected service areas 
of two commonly owned stations but, instead) 
proposed to prohibit 1 mv/m overlap. 2 Pike & 
Fischer, R.R. 2d at 1598-99. 


Thus the prohibited overlap of signal strength contours which is 


relevant under the rules is that of the 1 mv/m contours, and here, 


since the overlap area, composed of water and swampland, is largely 


uninhabited, a waiver was granted. Plainly this determination 


| 
involves no abuse of discretion. 


! 
| 
! 
| 


IV. AFTER FISCHER HAD FAILED AT THE HEARING TO 

ESTABLISH THAT HIS PROPOSAL WAS STEEN 

THE COMMISSION EXERCISED REASONABLE JUDGMENT 

IN INVITING NEW APPLICANTS. | 
| 

While the Commission denied both of the applications in 

this proceeding, it found ultimately that "[d] espite | the applicants? 
failure to demonstrate that their present proposals are realistic, 
there are indications in this record that realistic proposals would 
fulfill specific programming needs for communities in this area™ 


(A. 80). ! 


a 
In light of this, the Commission provided (A. 80-81): 


that Section 1.519 of the Rules, prohibiting 
repetitious applications, should be waived to 
permit both applicants to file new applications, 
which will demonstrate that they are realistically 
designed to serve the needs of their specified 
communities. Those new applications may specify 
the same or a different community, so long as they 
comply ‘with all of the technical provisions of our 
Rules, including Sections 73.30, 73.31, and 
73.188{b) (1) and (2), for stations assigned to 
that community. The applicants may specify 
different transmitter sites and they may reduce 
their power. However, in no instance will either 
applicant be permitted to file a new application 
which would cause or receive interference in areas 
Significantly differing from those areas in which 
interference would result from a grant of one of 
the applications which are being denied in this 
proceeding.*/ At the same time, we shall permit 
any other interested parties to file applications, 
conforming to the requirements set forth in this 
paragraph, so that the most suitable proposal for 
this area may be selected. 


*/ In view of the history of this proceeding, the 
need which exists for realistic proposals, and the 
apparent difficulty which either applicant would 
have meeting our present allocation rules, we shall 
also waive any provision of our present. rules, 
including Section 73.35(a}), which would preclude 
the filing of applications in conformity with this 
paragraph. 


Fischer complains (Br. pp. 38-40) that the Commission's 
action allowing other parties to file applications violates “basic 
fairness” and “administrative due process.” Fairness dictates, he 


contends, that the Commission permit him to amend and continue 


to pursue his application without allowing other interested parties 


8/ 
to file applications. 


There is also no question but that Fischer was provided 


with a fair opportunity to establish that his proposal was 


realistically one for either Norfolk or Newport News./ The burden 


to establish either proposai rested entirely with him and was one 


which he failed to meet. When the Commission remanded the pro- 
ceeding to the examiner in light of its new 307(b) Policy, Fischer 
was fully aware that he could either rebut the presumption and 
demonstrate that his application was realistically for Newport 

News or, if he was technically qualified for Norfolk, he could have 


amended his application for that city. In fact, he stated at the 


outset of the remand hearing that he intended to amend for Norfolk. 
However, for reasons which the record does not reflect, he did not 
so amend and he did not offer any evidence to show that his 


proposal would realistically serve Newport News. 


8/ Fischer asserts (Br. 40) that the “spirit” of Seetion 1.227(b), 
47 CFR 1. 227(b), of the Commission's rules has been violated. 
Section 1.227(b), more commonly referred to as the "cut-off" rule, 
simply provides that applications are to be considered in numerical 
order according to their file numbers except that those which are 
mutually exclusive are to be considered together. To facilitate 
the consideration of all such conflicting applications with 
reasonable dispatch, the Commission periodically publishes in the 
Federal Register a Public Notice listing those applications near 
the top of its processing line. This Public Notice establishes a 
date (at least 30 days after publication) known as the “cut-off 
date” by which time any mutually exclusive applications must be 
filed in order to be eligible for comparative consideration. As 
can readily be seen, this rule is a prehearing device. The Commis- 
sion invited new applicants here only after three full hearings had 
been held and Fischer's application had been denied. 


I 

Contrary to his assertion (Br. p. 40), the Commission 
did not find that Fischer was a fully qualified applicant. Actually, 
his application was found to be technically inadequate to serve 
Norfolk, and his failure to offer any evidence to establish that he 
would realistically serve Newport News leaves no doubt that his 
application was unqualified for that community as well. It is 
almost axiomatic if not self-evident that an unsuccessful applicant 
for a broadcast facility properly denied achieves no rights in any 
further proceedings to provide service to that community. Moreover 
it has long been settled that the Commission under the Communications 
Act has wide latitude over the manner in which it conducts the 
business of choosing a licensee. 47 U.S.C. 154(i), 154(5). 
F.C.C. v. Pottsville, 307 U.S. 136, 138 (1940); F.C.C. v. WJR, 


337 U.S. 265, 283 (1949); F.C.C. v. Schreiber, 381 U.S. 279, 


289-290 (1965). Certainly, the provision in the Commission’s 
opinion allowing Fischer to reapply immediately was exceedingly 
fair in light of his failure to amend or pursue his application 


at the remand hearing. 


CONCLUS TON 
Thus, this case indicates that the presumption provided 
for in the 307(b) Policy Statement is a most reasonable way to 
determine whether an applicant should be regarded as proposing a 


new service for its nominal community or fox a nearby larger 


OSa 
community. Moreover, in light of this policy the Commission's 
denial of Fischer's application should be affirmed. Fischer 


offered no evidence to rebut the presumption and establish that 


he would realistically serve his nominal community of Newport 
News, nor was his application technically qualified for the larger 
community of Norfolk. Because of this failure, tenmtnarion of 
the proceeding after three hearings and solicitation cs the 
Commission of new applicants is clearly justified. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, | 


JOHN H. CONLIN, 
Associate General Counsel, 


LENORE G. EHRIG, 
EDWARD J. KUHLMANN,, 
Counsel. 

Federal Communications eee 
Washington, D. C. 20554 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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Appellee 


THE TIDEWATER BROADCASTING COMPANY, INCORPORATED, 
: | 
Intervenor | 
) 


| 
1 


APPEAL FROM A DECISION OF THE | 
FEDERAL COMMUNICATIONS COMMISSION | 


BRIEF FOR INTERVENOR 


STATEMENT OF THE ISSUES 


intervenor agrees with the Statement of the Issues set 
forth on pages (iv), (v) and (vi) of Appellant's brief. 

Another appeal from the same Decision has been taken 
by the intervenor and has been assigned Case No, 22,400. 


Briefs have not yet been submitted. 


oe 
STATEMENT OF THE CASE 


Tidewater will not submit a separate statement of 
the case. Any restatements of significant background and 
facts necessary to illustrate particular arguments have 


been included in the argument. 
ARGUMENT 


Each of the parties to this appeal is an adversary 
of the other, Tidewater and Fischer because their appli- 
cations are mitually exclusive, and both Tidewater and 
Fischer with the Commission because their applications 
were denied. 

Even though Tidewater has pending its own appeal from 
the denial of its application (Case No. 22,400), it is vitally 
concerned with the outcome of Fischer's appeal because judg- 
ment for Fischer on some of the questions presented will 
adversely affect its interests, and judgment for the Com- 
mission on other questions may "pull the rug out from under" 
its own appeal. In this brief, Tidewater will attempt to 
protect its own interests and will defer arguments in support 
of its appeal to the brief to be filed in its own case. 


ma aS ok 


Fischer's application should have been denied, not 


for the reasons set forth in the Commission's final Decision, 
1 
but under the standard Section 307(b) issue. 


Of paramount importance is the inescapable fact that 


Fischer's application was denied only because his proposed 
station at Newport News would provide e listenable signal 
to the neighboring and larger city of Norfolk, and not 
because the Commission found no need exists for the proposed 
station or because the proposed station would not) serve the 
needs and interests of Newport News. | 
In denying Fischer's application, the Commission might 
just as well as said: "We do not believe your representations 
and promises that you will place service of the needs and 
interest of Newport News ahead of service of the needs and 
interests of Norfolk; we simply do not trust you not to turn 


your back on Newport News once your station commences operation." 


A more arbitrary and capricious conclusion cannot be 


imagined. 


Fischer's application was denied for feilure to SEES 


the Policy Statement On Section 307(b) Considerations For 
Standard Broadcast Facilities Involving Suburban Communities, 
17 The standard 307(b) issue was specified in the original 


hearing Order released October 28, 1959: 


(14) To determine, in light of Section 307(b) 
of the Communications Act of 1934, as amended, 
which of the instant proposals would best provide 
a fair, efficient and equitable distribution of 
radio service. 

(R. 478) - 
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2 Federal Communications Commission Reports, Second Series 
190, 6 Pike & Fischer Radio Regulation; Second Series 1901, 
released December 27, 1965 (hereinafter referred to as the 
307(b) Suburban penren yee 

Fischer has been the innocent victim of an unnecessary 
and vague policy which, as applied here, not only defeats its 
stated purpose but also defeats the basic purposes, objectives 
and provisions of the Communications Act of 1934, as amended, 
k7 U.S.C. §151 et seo. 

In the final analysis, the public has been the largest 
loser by being refused an edditional and needed broadcast 
service. 

The genesis of the 307(b) Suburban Policy will be dis- 
cussed later in this brief. 

The argument which follows has been organized to follow 
Fischer's arguments insofar es pra¢tical. Some of the headings 
are restatements of Fischer's headings to delineate more accu- 


rately the argument which follows. 


2/7 Fischer did not include in his Appendix copies of the 
307(b) Suburban Policy statement and related documents. 
Accordingly, copies of the following documents are sub- 
mitted as appendices to this brief: Appendix B, the 
307(b) Suburban Policy statement, supra; Appendix C 
the Commission's Memorandum Opinion and Order released 
March 10, 1966, denying vetitions for reconsideration, 
2 FCC 2d 866, 6 Pike & Fischer RR 2d 1908; Appendix 


D, Clarification Of Policy Station On SS) 
Considerations For Standard Broadcast Fac ties 
Involving Subduroan Communities, released June 13, 
1968, 13 FCC 2d 391, 13 Pike & Fis¢her RR 2d 1901. 


StS 
I 


THE 307(b) SUBURBAN POLICY IS A SUBSTANTIVE RULE 
cE ee EN Orter TG A SUBSTANTIVE RULE 


UT 
COMPLYING WITH THE ADMINISTRATIVE PROCEDURES ACT 


NA A RR RR A 


Fischer first argues that the 307(b) Suburban Policy 
is void because it has been given the full force and effect 


of a substantive rule without having béen adopted pursuant 
to the rule making procedures prescribed by Section 553 of 
the Administrative Procedure Act, 5 U.S.C. 6553. 

A review of Fischer's exceptions to the Second Supple- 
mental Initial Decision (App. 36-68), his brief in support of 


those exceptions (R. 1907-1916), and his oral argument on those 
exceptions (Tr. 1512-1524; Tr. 1556-1559) ,2/raises a question 
as to whether this argument was raised before the Commission 
prior to adoption of the final Decision. Fischer aid not seek 
rehearing under Section 405 of the Communications Act, 47 U.S.C. 
8405, following issuance of the final Decision, If the Commis- 
sion argues in its brief that the question is not now before 
the Court, Fischer most certainly will answer in his reply 
brief. If the question is not before the Court, it is respect- 
fully requested that the Court assume jurisdiction because of 
the most substantial importance of the question. The following 


discussion is presented upon the assumption that the question 
‘will be considered by the Court. | 

Whether the 307(b) Suburban Policy actually is a state- 
“ment of policy or a substantive rule depends toa very great 


extent upon the manner in which it has been applied by the 


3/ Unless otherwise noted, record citations (R.  _ ) are to 
Volume 6, Docket No. 13,248, and transcript citations are 
to Volumes 2 through 5, Docket No. 13,243. Citations 
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Commission. It calls to mind the axiom: "If it looks like a 
Guck, waddles like a duck, and quacks like a duck, it probably 
is a duck." 

As Fischer correctly points out in his brief, this is 
far more than just a question of semantics. The 307(b) Suburban 
Policy was applied to deny Fischer's application just as though 
it was a substantive rule. Fischer's application satisfied 
every other rule for assignment as 2a Newport News station. 

The only reason why his application was not granted years 
before the 307(b) Suburban Policy was adopted, or even con- 
sidered, was because it was mutually exclusive with Tidewater's 
application for Smithfield. : 

The procedure which led to thé adoption of the 307(b) 
Suburban Policy is not clear from Fischer's brief. 

Three weeks after the remand of this Court in Miner's 
Broadcasting Service, Inc. v. Federal Communications Commis- 
sion, 121 U.S. App. D.C. 222, 349 F.2d 199 (1965), the Commis- 
sion issued 2a Memorandum Opinion and Order in the Monroeville 
case inviting certain parties to submit suggestions by way of 


" . « e what standards should 


briefs and oral arguments, as to 
be applied in order to determine which application would better 
serve the public interest by providing a fair, efficient and 
equitable distribution of radio service when one or more of 
the applicants is to be located in a suburban community and 
proposes to serve adjacent urbanized areas." Because of its 
importance, a copy of the Memorandum Opinion and Order is 


-attached as Appendix A to this brief. 
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As is apparent from that Memorandum Opinion and Order, 
Fischer, Tidewater and other interested parties were not 
afforded an opportunity to participate, and no specific or 
even general proposal was advanced for comment. : 

The procedure outlined in the Memorandum Opinion and 
Order was followed, briefs were submitted by the parties to 
the three listed Dees oral ST umey was me and the 
_307(b) Suburban Policy was issued. 


The 307(b) Suburban Policy statement repeatedly states 
that an applicant will be given ample opportunity to "rebut 
the presumption” that his application proposes 2 establish a 
new station in the larger city rather than for the specified 
smaller community. But nowhere does it state what quantum 
of proof will be required to rebut the presumption. Buried 
in paragraph 11 is the following: "The application of the 
applicant who fails to rebut the presumption and fails to 
meet all of the technical requirements for that Acseses com- 
munity will be denied.” Some, but not necessarily all, of 
the technical requirements were listed in that same paragraph. 
The possibility of requesting a waiver of those and other rules 
was not even mentioned. | 5 

Petitions for reconsideration of the 307 (b) Suburban 
Policy statement presented the contention that the policy 
actually was a rule which had been adopted without following 
the rule making procedures of the Administrative Procedure 
Act. In rejecting that contention, the Commission gave 
repeated assurances that "the policy. statement simply 
announced new guidelines to govern future hearings involving 
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sudurdan applications without establishing any substantive 
provisions for the grant or denial of any of the applications." 
A copy of that Opinion and Order, released March 10, 1966, is 
attached as Appendix C of this brief. 

In spite of those assurances, the 307(b) Suburban Policy 
was epplied to deny Fischer's application just as effectively 
as if it was a sudstantive rule. The denial was based upon 
the statement in paragraph 11 which is quoted above, that an 
"application of an applicant who fails to rebut the presumption 
and fails to meet all of the technical requirements for that 
larger city will be denied.” 

The simple and inescapable fact is that the 307(b) 
Suburban Policy was applied to deny Fischer's application 
just as though it hed been labeled a rule rather than a policy. 
Under the circumstances, Fischer's contention that the 307(b) 


Suburban Policy is void is well founded. 


It 


THE DENIAL OF FISCHER'S APPLICATION UNDER 
ne AD Y 


A. The Policy Was Adovted As An Aid 
in Ma. Kir = The Section 307 (b) Choice 
Z Between Mutually Exclusive Applications 
Fischer's argument, although not concisely stated, is 
that the 307(b) Suburban Policy was adopted for the purpose 
of aiding in making the choice required by Section 307(b) 


between mutually exclusive applications for different communi- 


ties, at least one being a suburb of a’ major city, and not for 
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the purpose of prohibiting the establishment of a new station 


in a suburb when no Section 307(b) choice is required. His 
argument is very strongly supported by the background and 
history of the policy and by the very language of the state- 
ment. : 


First, the Commission requested the parties to the 


proceeding which led to adoption of the policy to) comment 


upon ten decisions of the Commission, every single one of 
which involved at least two mtually exclusive applications. 
The decisions are listed on page 2 of Appendix B of this brief 
and most are discussed to a limited extent in Fischer's brief 
(Br. 12-14). | 
Second, the policy statement itself aot only of 
mutually exclusive applications and the problems of choosing 


between such applications when at least one proposes a station 


in a suburban community. Even the title refers to "307 (b) 
Considerations For Standard Broadcast Facilities” in the 
plural, not the singular. There is absolutely nothing in the 
entire policy statement which indicates that the policy was to 
be applied to deny applications which were not mutually ex-= 


clusive with other applications. (See Appendix B of this brief) 
Third, and even more convincing, are the repeated refer- 

ences in the Memorandum Opinion and Order of March 10, 1966 

(See Appendix C of this brief) to applications, not merely 


1 


application. In paragraph 5, the Commission stated: 


For this reason, the Policy Statement 
simply announced new guidelines td 
govern future hearings involving sub- 
urban applications without establishing 
any substantive provisions for the grant 
or denial of any of the sppiications. 
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In paragraph 6, the Commission said: 


The approach outlined in the Policy 
Statement will materially assist us 
in making fair, efficient, and 
equitable allocations of standard 
broadcast facilities in metropolitan 
areas by providing concrete evidence 
as to which communities the appli- 
cants realistically propose to serve 
and by permitting a more realistic 
evaluation of the comparative need 
which each of the applicants proposes 
to serve. 

(Emphasis supplied). 


"Comparative need” can only be present where a choice between 
mitually exclusive applications is required. 

Fourth, and perhaps working backwards in time, the 
history of the 307(b) Suburban Policy further supports 
Fischer's argument thet the policy was adopted as an aid 
in making the Section 307(b) choice between mutually exclusive 
applications. 

The objectives to be eet in the assignment or 
allocation of broadcast stations are set forth in Section 
307(b) of the Communications Act, 47 U.S.C. $307(b): 

In considering applications for 
licenses, and modifications and 
renewals thereof, when and insofar 
as there is a demand for the same, 
the Commission shall make such 
distribution of licenses, frequencies, 
hours of operation, and of power among 
the several States and communities as 
to provide a fair, efficient, and 
equitable distribution of radio service 
to each of the same. 

The flood of applications in the years following World 
War II included some proposing the first stations in suburbs 


scussion in.this brief is limited to standard (AM) 
broadcast applications and stations. 
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of major cities which were mutually exclusive with one or more 
applications for new stations in other commnities. When the 
mutually exclusive application was for the first station ina 
community distant from a major city, the Commission encountered 
absolutely no difficulty in considering the relationship between 
the suburb and the major city and the accessibility of existing 
stations in the major city in concluding, under Section 307(b); 
that the "fair, efficient, and equitable distribution of radio 
service" would best be achieved by granting the application for the 
smaller and distant city. One of the earliest chses involved 
mutually exclusive applications for the first stations at 


Alameda, California, a suburb of Oakland, and at Palo Alto, 


some 30 miles south of Oakland and San Francisco. Times-Star 
Publishing Co., 4 Pike & Fischer RR 718, 725 (1949). The rela- 
tionship of Alameda to Oakland was considered, and the Palo 
Alto application was granted. However, when the mutually 


exclusive application was for an additional station in a major 
city, the Commission did encounter some aifficulty. That was 
the case of Huntington Broadcasting Cow; 5 Pike & Fischer RR 
721 (1950), rehearing denied, 6 Pike & Fischer RR 569 (1950), 
affirmed Huntington Broadcasting Co. v. Federal Communications 
Commission, 89 U.S. App. D.C. 222, 192 F.2d 33 (2952). In 
Huntington, the suburban applicant argued that the word 


"communities" in Section 307(b) had to be construed liter- 
ally, that his community was only the incorporated city of 
Huntington Park, that. the relationship of Huntington Park 

to contiguous Los Angeles was irrelevant, and that his appli- — 
cation should be preferred over the mutually exclusive appli- 
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while Los Angeles had numerous stations. The technical proposals 
of the two applicants were almost identical. The Commission 
held that; under the factual situation presented, a choice 

could not be made under Section 307(b), and then based its 

choice upon the so-called standard comparative issue which 
involved local ownership, integration of ownership and manage- 
ment, broadcast experience, etcetra. The Court affirmed the 
Commission's grant of the Los Angeles application. 

No difficulty was encountered for the next twelve years 
during which numerous applications for new stations in suburbs 
of major cities were granted, most without requiring a hearing 
and ea few after hearings with mutually exclusive applications. 
Suddenly, and without warning, the Commission adopted a new and 
novel approach. In Radio Crawfordsville, Inc., 34 FCC 996, 25 
Pike & Fischer RR 533 (1963), reconsideration denied, 35 FCC 
438, 25 Pike & Pischer RR 1001 (1963), the Examiner had followed 
the time tested approach and rationale of Times-Star Publishing 
Co., supra, in granting an application for the first station in 
the relatively small city of Morris, Illinois, some 50 miles 
from Chicago, and denying a mutually exclusive application for 
the first station at Des Plaines, a suburb of Chicago. Although 
never proposed by any of the parties, not even the Commission's 
Broadcast Bureau, and never mentioned during oral argument 
following the initial decision, the Commission, completely on 
its own and for reasons never understood, at least by counsel 
for the Morris spp nnnte lenosees an entirely new rationale 
57 Counsel for Tidewater has some familiarity with Radio 


Crawfordsville because he was counsel for the Morris 
applicant. 
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| 
under which the Des Plaines application was Sensiaered as 
proposing another station for Chicago. Obviously, the Morris 
application was preferred under both the Examiner's rationale 
and the Commission's rationale. Huntington was cited by the 
Commission in support of this new approach. | 

Radio Crawfordsville was followed closely Ly the Speidel™ 
and Monroeville cases. In Speidel, the Commission held that an 
application for the first station at Kettering, a suburb of 


Dayton, Ohio, should be considered as an application for an 


additionai station at Dayton and then granted a matusdly exclusive 
application for the first station at Xenia, some 15 to 18 

miles east of Dayton. In Monroeville, the Commission held 

‘that an application of an existing station at Ambridge, 


Pennsylvania, to increase power and to be licensed to both 


Ambirdge and contiguous Aliquippa should be considered as an 
application for an additional station at Pittsburgh and then 
granted a mutually exclusive application for the first station 
at Monroeville, another suburb much closer to Pittsburgh than 
either Ambridge or Aliquippa. In its opinion remanding the 
case to the Commission for further consideration, the Court 


| 
expressed its concern over the rationale of Radio, Crawfords- 


ville and Speidel as well as Monroeville. 


Sea el Broadcasting Corp. of Ohio, 35 FCC 74, 25 Pike & 
scher reconsideration oepteds — FCC 7555 


1 Pike & Fischer RR 2a 726 (1963), affirmed per curiam, 


Speidel Broadcasting Corp. v. Federal Commun = ations Com- 
mission (CADC); 2 Pike & Fischer RR 2d 2094 (794). 
T/ monroe ate Broadcasting Co., 35 FCC 657, 1 Pike & Fischer 
63), reconsideration denied, 36 FCC 296, 1 RR 
2a 993 (19 4), remanded sub nom., Miners Broadcasting 


Service, Inc. v. Federal Communications Commission, 121 
U.S. App. D.C. 222, 349 F.2d 199 (1955). | 
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Following the remand, the Commission issued the Memo- 
randum Opinion and Order (Appendix A to this brief) initiating 
the proceeding which led to the adoption of the 307(b) Sub- 
urban Policy. 

There is absolutely nothing in the history or in any 
of the documents to support any conclusion concerning the 
purpose of the 307(b) Suburban Policy other than that it was 
adopted as an aid in making the Section 307(b) choice between 
mutually exclusive applications. 

B. Whether A Community Is A Suburb No Longer 


s Determined By Geograpnic conomic And 
ociaeli Considerations B On By The 


Applicant's Tecnnic Proposals 

The title, as well as the text, of the 307(b) Suburban 
Policy statement refer to "Standard Broadcast Facilities 
Involving Suburban Communities.” "Suburb" is defined in 
Webdster’s New World Dictionary as "a district, especially a 
residential district, on the outskirts of a city; often a 
Depratere incorporated tes or tow.” 

The Commission concluded that Newport News, the city 
specified as the location of Fischer's proposed station, is a 
suburb of Norfolk only for the following reasons: (1) the 
5 millivolt per meter contour of Fischer's proposed station 
would fall over or “penetrate” some portion of Norfolk; 

(2) the populetion of Norfolk is in excess of 50,000; and 
(3) the population of Norfolk (305,872) is more than twice 
the population of Newport News (113,662). The Commission 
also concluded that Tidewater's community, Smithfield, is a 


suburb of Norfolk only for the exact same reasons. The 
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Commission then denied both applications only because the 
transmitter sites, which were chosen to provide the best 
possible service to their respective commnities, were so 
far from Norfolk that the strength of the signals over the 
main business district of Norfolk was slightly less than 


the ideal. | : 
Fischer argues that "in no sense of the word is Newport 
News a suburb of Norfolk." (Br. 14). He points out that New- 
port News, with a population of more than 110,000, is the 
central city of the Newport News-Hampton Urbanized and 
Standard Metropolitan Statistical Areas and that Norfolk, 
with a population of more than 305,000, is the central city 
of the Norfolk-Portsmouth Urbanized and Standard Metropolitan 
Statistical ee He does not support his argument by noting 
that Norfolk and Newport News are separated by some 5 miles by 
Hampton Roads or by noting that each city has its own radio 
stations. / 
Whether a community actually is a suburb of @ nearby 


city depends upon geographic, economic and social consider- 


ations except to the Commission. Under the Commission's 
guidelines and standards, two applicants for the same suburban 
community, but with different technical proposals, could be 
accorded vastly different treatment. If an applicant would 


87 These Urbanized and Standard Metropolitan Statistical 
Areas were established by the 1960 United States Census. 


9/ Examination of the Commission's files and records discloses 
that each of the existing Newport ‘News stations now places 
a 5 millivolt per meter signal over portions of Norfolk. 


| 
| 
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not place a 5 millivolt per meter signal over a portion of a 
city of 50,000 or greater, his specified community would not 
be considered a suburb of the larger city irrespective of the 
geographic, economic and social ties between the two. If the 
other applicant for the same suburb would place a 5 millivolt 
per meter signal over a portion of a city of 50,000 or greater, 
‘his exact same specified community would be considered a suburb 
of the larger city. How ridiculous! 

It is well settled that laws, rules and policies must 
be construed and applied to reach a reasonable, not an imprac- 
tical or absurd result. When, as here, the 108th largest city 
in the entire United states,22’ which because of its importance 
to the surrounding communities and areas has been designated 
by the Bureau of the Census as the central city of its own 
Urbanized and Standard Metropolitan Statistical pened 
4s considered as a suburb of a larger nearby city merely 
because of the technical proposal of an applicant for a new 
broadcast station, it is time to bring to a halt the applica- 


tion of such an arbitrary and capricious policy. 


20/3960 Census of Population, Volume I, Characteristics 
of the Sy Soa ey Part A, Number of Inhabitants, 
pages 1-66 and 1-67. 


11/the Newport News-Hampton Urbanized Area is the 84th 
largest in the United States. Ibid., page 1-50. 


abe 


C. Fischer Chose To Sail On Uncharted 
avers as pwrecked . 


id 


The 307(b) Suburban Policy statement is a masterpiece 
of vagueness. It speaks repeatedly of rebutting the presumption 
that “the applicant realistically proposes to serve that larger 
community rather than his specified community” (Par. 8; Emphasis 
supplied) , but speaks only in the most general terns of the 
evidence to be presented. Nowhere does the statement even 
indicate the course to be followed by an applicant not desiring 
to attempt to rebut the presumption. Nowhere does the statement 
provide for amendment of applications should an applicant seek 
to modify and update his proposal to conform to the policy, 
either by eliminating the penetration of the larger city by 
the 5 millivolt per meter contour or by specifying the larger 
city as the proposed station's location. The issues invoking 
the 307(b) Suburban Policy clearly indicated that an applicant 


could elect to either attempt to rebut the presumption or permit 


his application to be considered as one for the larger ee 


(App. 33-34). : 


12/me 07(b) Suburban Policy issues were as coroner 
(a} © determine whether each of the proposals will 
realistically provide a local transmission facil- 
ity for its specified station location or for 
another larger community, in light of ali of the 
relevant evidence, including, but not necessarily 
limited to, the showing with respect to: 

(1) The extent to which each specified station 
location has been ascertained by each 
applicant to have separate oe distinct 
programming needs; 

(2) The extent to which the needs of each spe- 
cified station location are ibeing met by 
existing standard broadcast stations; 

(Cont'd. on next page) 


ssa in 


Fischer decided not to attempt to rebut the presumption 
that his proposal is for a Norfolk rather than a Newport News 
station and, therefore, did not present eutdence under Issue 
(2) and the four subissues. Nor did he seek to amend his 
application so as to eliminate all doubt as to compliance with 
all rules for assignment as a Norfolk station. His application 
was denied without any comparative consideration with Tidewater's 
application for failure to fully satisfy Section 73.188(b) (1) 
of the Commission's Rules, which has been waived in numerous 
other instances. 

| As Fischer points out in his brief, the Commission 
finally awakened to the void in its 307(b) Suburban Policy 
statement some time after it had issued its final Decision 
denying Fischer's application, and issued a clarification 
statement (See Appendix D of this brief) in which it admitted 


that there were "serious questions concerning the administration 


12/(Cont'd) 3) The extent to which each applicant's program 
proposal will meet the specific, unsatisfied 
progremming needs of its specified station 
location; and 
(4) The extent to which the projected sources of 
each applicant's advertising revenues within 
its specified station location are adequate 
to support its proposal, as compared with its 
projected sources from all other areas. 
(b) To determine, in the event that it is concluded 
' pursuant to the foregoing oe. that one or 
both of the proposals will not realistically pro- 
vide a local transmission service for its specified 
station location, whether each such proposal meets 
all of the technical provisions of the Rules, 
including Sections 73.30, 73-31, and 73.188(b) (1) 
and (2), for standard broadcast stations assigned 
to the most populous community for which it is 
determined that the proposal will realistically 
provide a local transmission service. 


te 
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of the 307(b) Policy Statement" (Br. 20), and provided for the 
first time a procedure for amendment of applications subject to 


the policy. 
When procedures and requirements are so vasue, by the 

Commission's own admission, it seems manifestly unfair to not 

have afforded Fischer an opportunity to conform to the procedures 


-later adopted. It must be remembered that this, along with the 
| 
Monroeville case, was the first decided by the Commission under 


the 307(b) Suburban Policy. For all practical purposes, the 
parties, particularly Fischer, were sailing on uncharted waters. 
Fischer followed one course, and was "shipwrecked," Tidewater 


followed another course, with exactly. the same result, but was 


wrecked upon other uncharted rocks. | 

This Court's opinion of October 18, 1968, in Case No. 
21,259, Rodale Press, Inc. v. Federal Trade Commission, lends 
support to Fischer's argument. The following appears on page 8 
of the slip opinion: | 


| 

The Administrative Procedure Act, in 5 U.S.C. 
855+ () (1.96%) provides in pertinent part: "Persons 
entitled to notice of an agency hearing shall be 
timely informed of . . . (3) the matters of fact 
and law asserted." (Emphasis supplied.) Hence it 
is well settled that an agency may not change 
theories in midstream without giving respondents 
reasonable notice of the change. NLRB v. Johnson 
322 F.2d 216, 219-20 (6th Cy Si Ve 
Fletcher Co., 2 F.2d 594 (lst Cir. 1962) . 
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III 
THE WAIVER OF THE OVERLAP RULE WAS NOT ARBITRARY 
~ BUd WAS SUPPORTED BY SUBSTANTIAL EVIDENCE 

Up to this point in Fischer's brief (Br. 28), Tide- 
ics has been sympathetic with his problems and arguments 
because many are common to both parties. Now, however, 
Tidewater must assert its disagreement with the argument 
concerning the waiver of the multiple ownership rule, 

Section 73.35, 47 C.F.R. 873.35, with respect to the overlap 
of the service areas of Tidewater's proposed station at Smith- 
field and commonly controlled Station WESR at Tasley, Virginia. 

The only reason Fischer has presented this question and 
argument to the Court is that he knows that he cannot prevail 
over Tidwater if the ultimate decision is made under the 
Section 307(b) issue,’ because Newport News already has 
two broadcast stations while Smithfield has none. Fischer's 
only hope for ultimate success is to have Tidewater disquali- 
fied so that comparative consideration of the applications is 
not required. 

Fischer's argument is merely a repetition of arguments 
made twice to the Hearing Examiner in proposed findings of 
fact following the second and third hearings, and twice to 
the Commission, once in exceptions and brief directed to the 
Supplemental Initial Decision and again in exceptions and 
“brief directed to the Second Supplemental Initial Decision. 


13/tne Section 307(b) issue is set forth in Footnote 12, 
above. 
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Each time his argument had been carefully considered and each 
time it had been rejected. Fischer is merely "beating a dead 
horse." | 
A brief review of the background of the miltiple owner- 
ship rule, Section 73.35, may be of assistance in following 


the arguments. 


For many years the rule, formerly Section 3.35, was not 
based upon technical or engineering considerations but upon 
practical considerations. The Commission, in a series of 


decisions, had held that the rule was not violated even though 


there would be an overlap of the service areas of commonly 
owned stations as long as neither station provided a primary 
service signal to the community in which the other station 
was located. Under another rule of the Commission, @ Signal 
of at least 2 millivolts per meter is required to provide 
primary service to a community with a See 2,500 or 
more. Other decisions of the Commission have held thet a com- 
munity is a concentration of persons with common interests and 


is not limited to the geographic boundaries of an incorporated 


municipality but may include surrounding areas and even other 
incorporated municipalities. Mercer Broadcasting Company., 

22 FCC 1009, 1024, 23 FCC 600, 13 Pike & Fischer RR 891, 909 

. (1957). On July 16, 1962, the Commission issued a notice of 
proposed rule making inviting comments upon 2 proposal to amend 
Section 73035 (formerly Section 3.35) to prohibit overlap of 
the 1 millivolt per meter contours of commonly owned or con= 


trolled stations. The proposed amendment was adopted on 
| 
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June 9, 1964. One month later, on July 9, 1964, the Commission 
issued a Public Notice (Mimeo 53284) stating that the newly 
amended rule would not be applied in hearing cases where an 
initial decision had been issued prior to adoption of the new 
rule and that such cases would be decided under the old rules 
and policies. The first Initial Decision in this proceeding 
proposing the grant of Tidewater's application and the denial 
of Fischer's application had been issued on July 11, 1961 

(R. 476-522). 

At the time Tidewater's application was filed, which 
was on February 2, 1959, the majority of its stockholders also 
owned Station WESR, which began operation at Tasley, Virginia, 
in January 1958. Teasley is located on the Eastern Shore of 
Virginia, which is the peninsula separating Chesapeake Bay 
from the Atlantic Ocean. Tasley is an unincorporated area 
lying between and immediately adjacent to three incorporated 
places, Accomac to the east, Onley to the south, and Onancock 
to the west. Although the estimated population of Tasley is 
only 742, the combined population of the four places is 3,316. 
The 0.5 millivolt per meter contour of Tidewater's proposed 
station--the minimum signal required to provide primary service 
to rural areas--fallis beyond Tasley and encompasses Tasley, 
Accomac, Onley and Onancock, Tidewater's proposed 2 millivolt 
per meter contour falls far short of Tasley and its surrounding 
towns. 

At the time Tidewater's application was filed on 
February 2, 1959, the proposal fully satisfied the multiple 
- ownership rule. If the community of Station WESR is considered 
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as having a population of 3,316, which was and is consistent 
with numerous Commission decisions including Mercer, supra, 
Tidewater's proposed operation would not provide primary 
service to WESR's community because the strength of the signal 
would be less than 2 millivolts per meter. If WESR'Ss community 
is considered only as Tasley, with a population of TH2, Tide- 
water's: proposed operation would not provide primary service 
because Tasley was within an area which would be subjected to 
objectionable interference from 2a proposed operation at Catons- 
ville, Maryland. For these reasons, or at east! for the latter 
reason, a multiple ownership issue was not specifies by the 
Commission in its Order of October 28, 1959 (R. 158-168) , 
designating the Tidewater and Fischer applications for hearing. 
Experience in the operation of Station WESR indicated 
that the public would be better served by an increase in power 
and the resulting increase in strength of the signal within 
the areas already served. Accordingly, an application to 
increase power of WESR from one to five kilowatts was filed 
with the Commission on March 31, 1961 (File No. BP-15021). 
Although that proposal fully satisfied the maltiple ownership 
rule, action was delayed because of an interference problem 
with a similar proposal to increase power by @ cochannel sta-. 
tion in Havre de Grace, Maryland. : 


Following issuance of the first Initial Decision in 


‘this proceeding on July 11, 1961, the Commission imposed a 


stay which lasted three years. During that period, the 
multiple ownership rule was amended as discussed above. 
| 


Although the 1 millivolt per meter contours of Tidewater's 
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proposed operation at Smithfield and WESR's proposed 5 kilowatt 
operation overlapped, there was some doubt as to whether the 
waiver or exception from the newly amended multiple ownership 
rule wes applicable. It appeared as though the Commission 
would not grent the Tidewater application without designating 
for hearing the WESR application or, conversely, would not 
grant the WESR application without ordering a further hearing 
on the Tidewater application. It was a case of "which came 
first, the chicken or the egg." The impasse was resolved by 
Tidewater requesting a further hearing upon its application 
under 2 newly added multiple ownership or overlap issue. The 
WESR application was granted elmost immediately, thereby pro- 
viding improved service at an early date. Following the second 
hearing, upon the multiple ownership issue, the Examiner issued 
a Supplemental Initial Decision on April 19, 1965 (App. 5-22) 
again proposing to grant Tidewater's application. 

Fischer filed exceptions to both the first Initial 
Decision and the Supplemental Initial Decision (R. 1729-1800; 
1867-1876). In his exceptions to the Supplemental Initial 
Decision, he' took issue with the proposed waiver of the multiple 
ownership rule. Oral argument on the exceptions was held before 
the Commission en banc on December 9, 1965. (Tr. 1140-1178). 
Before 2 final decision was issued, the Commission, on December 27, 
1965, issued its 307(b) Suburban Policy statement. On January 20, 
"1966, the Comaission released a Memorandum Opinion and Order 
granting Tidewater a waiver of the multiple ommership rule but 
remanding the case to the Examiner for further hearing under 
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307(b) Suburban Policy issues. (App. 31-35). The Second 


Supplemental Initial Decision, released January 175 1967 
(App. 36-68), proposed for the third time to grant Tidewater's 
application. 3 
With this rather lengthy and involved history out of 
the way, Tidewater turns now to Fischer's acmente 
As Fischer notes on page 32 of his brief, the Commission 


ruled that the multiple ownership issue against Tidewater would 


be resolved by application of Section 73.35 as amended in 1964, 

and then concluded that the circumstances surrounding the over- 

lap of the 1 millivolt per meter contours was such that a waiver 
ra 
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was warranted. (App. 31-32.) 
The thrust of Fischer's argument now is that, once the 
overlap of the 1 millivolt per meter contours was waived, the 
Commission erred by failing to return to the former rule and 
policy and then deny Tidewater's application for failure to 
satisfy the no longer existent policy. His ergument then is 
that the Commission still does not know if Tidewater's proposed 
operation would provide primary service to Tasley, the location 
of WESR, because the long pending cochannel application at 
Catonsville, Maryland, which would cause interference to 
Tidewater in the Tasley area, has not been granted and may 
never be granted. i 
Assuming arguendo that the long abandoned multiple 
ownership and overlap policy still must be considered, the 
answer to Fischer is very simple. Even if the Catonsville 


application should be denied, Tidewater would not provide 


primary service to WESR's community, which has a population 
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in excess of 2,500, because the signal would be less than the 
2 millivolt per meter minimum required for service to communi- 
ties with populations of 2,500 and greater. 

The other obvious answer to Fischer's argument is that 
the Commission's application of its expertise was not arbitrary 
or capricious. This Court often has held that, in the absence 
of some clear error, it will not substitute its judgment for 
that of the Commission even though it might have reached 
another conclusion. 

It is respectfully submitted that there is no merit 
to Fischer's argument that the Commission misapplied its 
multiple ownership rule when it granted Tidewater's request 
for waiver. 


IV 


THE COMMISSION SHOULD HAVE AFFORDED THE APPLICANTS 
AN OPPORTUNITY TO AMEND THEIR APPLICA? 
AS TO C Y WITH THe 307 


Once again, Tidewater finds itself in complete agree- 
ment with Fischer. 

The extreme inconsistency and the arbitrariness of the 
Commission's denial of both applications under the 307(b) 
Suburban Policy becomes apparent in the last few paragraphs 
of its final Decision (App. 79-80). Nowhere did the Commission 
find that Fischer's proposed station would not serve the needs 
of his specified community. That this is so is crystal clear 
from the following statement at the beginning of paragraph 18 
of the Decision: "Since Tidewater has failed to establish 
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that its proposal would not become a Norfolk station, it will 
be required to meet all of the technical provisions of our 
rules for stations assigned to that city.” (App. 80). 

The Commission then stated: 


19. « « e Despite the Seances failure to 
demonstrate that their present proposals are 
realistic, there are indications in this record 
that realistic proposals would fulfill specific 
programming needs for communities in this area. 


20. Thus, we are persuaded that Section 
1.519 of the Rules, prohibiting repetitious 
applications, should be waived to permit both 
applicants to file new applications, which will 
demonstrate that they are realistically designed 
to serve the needs of their specified 
communitiese o o e 

(App. 80) 


It is crystal clear from the Decision that a "realistic" 


proposal must be one which fully satisfies the 307 (b) Suburban 
Policy by not placing a 5 millivolt per meter signal over any 
portion of a city with a population of 50,000 or greater and 
which is more than twice the size of the commnity specified 
as the station's location. In the case of Fischer, his new 
application must not provide a 5 millivolt per meter Signal 

to any part of Norfolk, In the case of Tidewater, its new 
application must not place a 5 millivolt per meter Signal over 
any part of the following cities in the area with @ population 
of 50,000 or greater: It is clear that a "realistic" proposal 


need not be one which would provide a higher degree of service, 


or indeed any different service, to Newport News or Smithfield. 
To "add insult upon injury" the Commission not only 


provided for the filing of completely new applications by 


| 
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Fischer and Tidewater but even invited applications from 
entirely new parties. 

Fischer and Tidewater each have expended many thousands 
of dollars and almost ten years of work in good faith efforts 
to provide a service which the Commission concedes is desir- 
able, only to find themselves back where they were ten years 
ago. But the loss to the Government will be equally as great. 
If the Decision is permitted to stand, many hundreds of man- 
hours costing many thousands of dollars already expended by 
the Commission will be completely wasted. If another hearing 
is held on completely new applications of new parties, addi- 
tional hundreds of man-hours costing many more thousands of 
dollars will be spent by the Commission. Can the Government 
afford such a luxury et a time when so many pressing demands 
of the public must go unanswered because of lack of funds? 
Such wasteful and expensive procedures have the very practical 
effect of denying both Fischer and Tidewater the full and fair 
hearing to which each is entitled. 

But in the long run, the public is the final and biggest 
loser. It has been denied a service which the Commission con- 
cedes is needed by hearing after hearing after hearing, by 
decision after decision after decision, and by a three year 
stay during the hearing for reasons never made clear. Now, a 
further delay of at least three years will result while yet 
another hearing is held. How is the public interest served by 


such wasteful and unnecessary procedures? 
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This Court most certainly has the power to remand this 
case to the Commission with instructions to either reconsider 
the denial of the applications, or to explain more fully why 
the desired objectives cannot be achieved by permitting 
Fischer and Tidewater to amend their applications instead 
of imposing the additional penalty of requiring another full 


scale hearing upon entirely new applications. 


1 
| 


V 


THE PURPOSE FOR WHICH THE COMMISSION WAS CREATED : 
HAS BEEN DEFEATED BY THE MANNER IN WHICH 


THE 307(b) SUBURBAN POLICY WAS APPLIED 


Section 1 of the Communications Act, 47 U.S.C. 8151, 


provides that the Federal Communications Commission was 


created: 


For the purpose of regulating interstate 
and foreign commerce in communication by wire 
and radio so as to make available, so far as 
possible, to all of the people of the United 
States a rapid, efficient, nationwide and world- 
wide wire and radio communication. service. . . . 
; (Emphasis supplied.) 


Section 303 of the Act, 47 U.S.C. 8303, in listing the 


general powers of the Commission, includes: 


(ge) Study.new uses for radio, provide for 
experimental uses of frequencies, and generally 
encourage the larger and more effective use of 
radio in the public interest. 


Section 307(b) of the Act, 47 U.S.C. 8307 (bd) » provides: 


(ob) In considering applications for licenses, 
and modifications and renewals thereof, when and 
insofar as there is a demand for the; same, the 
Commission shall make such distribution of licenses, 
frequencies, hours of operation, and power among the 
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several States and communities as to provide a 
fair, efficient, and equitable distribution of 
radio service to each of the same. 

The Commission was established to provide service, 
not withhold service. When Fischer's application was 
Gesignated for’ hearing, the Commission affirmatively found 
that his application fully satisfied all statutory and Com- 
mission prerequisites for a grant, and that a hearing was neces- 
sary only because of interference problems with other pending 
applications, primarily Tideweter's mutually exclusive appli- 
cation. (R. 158-168.) 

The Hearing Examiner made extensive findings of fact 
in the first Initial Decision concerning the character of 
Fischer's community, Newport News (R. 484-485; Para. 14-18) 
and the program service proposed by Fischer for Newport News 
and the "Virginia Peninsula," which does not include Norfolk. 
(R. 504-508; Para. 50-54.) Those findings were not set aside 
by the Commission's Decision and remain as findings of the 
Commission. 

It is apparent that overzealousness to apply the 307(b) 
Suburban Policy led the Commission to completely overlook, or 
to arbitrarily and capriciously ignore, the extensive findings 
of fact concerning Newport News and the service Fischer would 
provide to that city and the "Virginia Peninsula," of which 
Newport News is the principal city. 

It is apparent that the Commission, in denying 
Fischer's application under the 307(b) Suburban Policy, gave 
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no force and effect to Section 307(b), particularly the meaning 


of the term "radio service." Because the key to this case lies 
in the term "radio service," the following explanation, contained 


in a 1950 report of the Commission concerning the Origination 


Point of Programs of Broadcast Stations, Docket No. 8747, 
: | 
1 Pike & Fischer RR 91:465, 91:466, is most pertinent: 


We have consistently held that the term "radio 
service" as used in Sec. 307(b) comprehends both 
transmission and reception service. Transmission 
service is the opportunity which a radio station 
provides for the development and expression of local 
interest, ideas and talents and for the production 
of radio programs of special interest to a particular 
community. Reception service on the other hand is 
merely the presence in any area of a listenable radio 
signal. It is the location of the studio rather than 
the transmitter which is of particular significance 
in connection with transmission service. A station 
often provides service to areas at a considerable 
distance from its transmitter but a station cannot 
serve as a medium of local self expression unless 

rovides a reasonao accessible studio for the 


origination of local programs. | 
(Emphasis supplied.) 


The same definition appears in so many decisions issued over 
the -years that, except for those discussed below, no citations - 


are necessary. 


Even though transmission service is far more important 
than reception service, and even though extensive findings of 
fact in the first Initial Decision concerning the transmission 
service Fischer would provide for Newport News — not set 
aside, the Commission based its denial of Fischer's application 
only upon the fact that Norfolk is included in the area to 
which Fischer would provide reception service. The Commission 


let "the tail wag the dog." 


a 


The Commission a5 established to provide service, not 
withhold service. The Communications Act provides procedures 
under which the Commission may insure a "fair, efficient, and 
equitable distribution of radio service" without denying 
Fischer's application under the 307(b) Suburban Policy. One 
of the reasons Section 307(€), 47 U.S.C. 8307(da), limits 
licenses of broadcast stations to terms of not more than three 
years is to permit review of the manner in which a licensee 
has fulfilled his obligations under the license. If the Com- 
mission, upon review of Fischer's application for renewal of 
license, finds that Fischer's station has not served as a 
transmission service for Newport News but has become primarily 
a Norfolk station, the remedy is simply. Fischer's renewal 
application can be set for hearing and others can be invited 
to file epplications which might better satisfy the needs of 
Newport News for 2 transmission service. 

The denial of Fischer's application and the resulting 
non-use of the channel defeated the basic purposes for which 
the Commission was established, namely, to provide service. 


CONCLUSIONS 


For the foregoing reasons, it is respectfully submitted 
that the Decision of the Federal Communications Commission 
denying the application of Edwin R. Fischer should be set 
aside and remanded to the Commission with instructions which 


e 
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will be compatible with those to be issued in the companion 
| 


case of The Tidewater Broadcasting Company, Incorporated v. 


Federal Communications Commission, Case No. 22,400. 
| 


| 
Respectfully submitted, 


ROBERT M. BOOTH, JR. 
Attorney for Intervenor 
The Tidewater Broadcasting 

Company, Incorporated 


Of Counsel 

Booth & Freret 

1150 Connecticut Avenue, N. W. 
Washington, D. C., 20030 


November 12, 1968 
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FEDERAL COMMUNICATIONS CO:MISSION ~ FEC 65-599 
Weshingtoa, D. C. 20554 - 69581 
In re Applications of ) 
) 
MONROEVILLE BROADCASTING COMPANY ) DOCKET NO. 14082 
Moaroeville, Peansylvenia ) File No. BP-13840 
3 ) 
MINERS BROADCASTING SERVICE, INC. (WSA) ) DOCKET NO. 14088 
Acbridge-Aliquippa, Pennsylvania ) File No. BP-13855 
) : 


For Construction Pernits 
MEMORANDUM OPINION AND ORDER 


By the Commission: Comzissioner Cox not participating. 


1. Before us for consideretion is the opinion of the United 
States Court of Appecis for the District of Colucbie Circuit in 
Miners Bro2acestire Service, Inc. v. Feder2) Communications Comission 
(Cease No. 18492) decided Jrme 17, 1965, remending this catter for further 
proceedings. Tke Court of Appez zis? ection resulted from an cppeci by 
Miners fron ovr’ Decision, 35 F.C.C. 657(1953), in which we granted the 
2pplication of Monroeville Broadcasting Company for a construction permit 
for a new stenderd brosdc2st station end Cenied the coxmpeting cpolication 
of Miners. In our Decision, we held that the Monroeville cpplication wes 
entitled to 2 decisive preference uncer Section 307(d) of the Communicetion 
Act because proposed recipients of its service hcve 2 greater need therefor 
than would the recipients of the service proposed by Miners. The Court of 
Appeals held that our Decision f2iled to give 2n adequate explanztion of 
the reasons for our 307(b) preference of the Monroeville application. 


2. Applications for review of Review Bo2rd Decisions in the 
Matawan, New Jersey, standard bro2zdcast proceeding (SCC 652-23, Docket 
Kos. 14755-14757) and in the Costa Mesa-Newport Beech, Californie, standard 
broadcast proceeding (FCC 658-185; Docket Nos. 15752-15766), preseatly 
pending before us, also involve, in part, our over2il 307(b) policy. 
Since scch policy is a matter of fundamental importance, we believe it is 
appropriate to permit ergum2ent so that the parties in each of these pro- 
ceedings ray address thexselves to the question of what standards should 
be applied in order to determine which 2pplication would better cczve the 
public interest by providing 2 feir, efficient, and equitable distribution 
of radio service when one or core of the epplicents is to be loccted in a 
suburban comaumity end proposes to serve edjacent urbanized cress, 


3. Accordingly, we shall schedule oral arguzents in this, as 
well es in the Matewen and Cost2 Mesa proceedings, in order that we nay 
have 2 broad range of views to assist us in specifying and clarifying our 
307({b) standards, The parties will be permitted, in their briefs and at 
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5. We take this opportunity to point out that we have no 
such “underlying policy" as that to which the Review Board referred 
in its Decision in the Matawan proceeding, namely, “to limit to 
Suburban communities of 50,000 or less the casey Aces’ consideration 
of whether proposals for the suburben coraunities "should be regarded 
as proposing 2 new service for their nominal comunity or|whether, 
instead, the proposal should be regerded 2s an 2pplication for the 
central city.'" | 


ACCORDINGLY, IT IS ORDERED, That the parties in this proceeding 
may file briefs on or before August 9, 1965, directed only to the questions 
raised herein, and reply briefs on or before August 23, 1965; and that 
oral argument IS SCREDULED before the Commission, en banc: on October 1, 
1965, beginning at 10:00 a.m. The parties herein, “who, within five days 
after the release of this Memorandum Opinion and Order, file written 

notice of intention to appear and participate, shail each be allowed 
twenty minutes for oral arguxent. 


FEDERAL COXMUNICATIONS COMMISSION 


Ben F, Weple | 
> Secretary 


Adopted : July 7, 1955 
Released: July 9, 1965 | 
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FEDERAL Communications Commission 


FOC 65-1153 
- 77438 
PUBLIC NOTICE - - 


WASHINGTON, D. C. 20554 ‘December 27, 1965 


POLICY STATEMENT ON SECTION 307(b) CONSIDERATIONS FOR 
STANDARD BROADCAST FACILITIES INVOLVING SUBURBAN COMMUNITIES 


By the Comaissioa: 


1. Ona July 9, 1965, we released our Memorandum Opinion and Order 
(1 F.C.C. 2d 319, 5 R.R. 2d 547) stating that oral arguments would be held 
in three separate proceedings in order to consider the question of what 
standards should be applied to determine which application would better 
serve the public interest by providing a fair, efficient, and equitable 
distribution of standard broadcast service when one or more of the proposed 
stations is to be located in a suburban community and would serve adjacent 
urbanized areas. Those oral arguments were scheduled, in part, as a 
Tesult of the opinion of the United States Court of Appeals for the 
District of Columbia Circuit in Miners Broadcasting Service, Inc. v. 
Federal Communications Comission, 349 F. 2d 199, 5 R.R. 2d 2086 (1965), 
in which the Court stzted that we should establish or clarify the standards 
used to distinguish between two suburban applicants, both of whom propose 
to serve some parts of their central city and urbanized area. Additionally, 
we have been avare that a number of cases involving the same problem are 
in various stages of our hearing processes. 


2. The briefs and arguments of the parties in the oral arguments 
on October 8, 1965, have been valuable in ascertaining the scope of the 
suburban question and in clarifying our thinking on that question. We 
appreciate the assistance of all of the parties who participated in those 
arguments and who provided many helpful comments, Most of the parties were 
in agreement that our standards for suburban applications should be specified 
so that each applicant would be on notice of what general standards would 
be applied to his application and so that the applicant would have an 
Opportunity during the course of the hearing to show how these general 
standards should be applied to his application. Upon consideration 
of all of the relevant material presented at those oral arguments, we are 
of the view that the public interest would be better served by the promul- 
gation of a new policy, specified herein, which would hereafter provide 
assistance in the allocation of AM stations in suburban communities, 
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6, At the same time, as part of our proposed revision of the AM 
station assignment standards, supra, we considered another approach to the 
suburban problem, Noting that we wish to encourage new stations which 
will provide a genuine local service for growing suburban communities, 
while discouraging new suburban facilities which are merely sub-standard 
central city stations, we proposed a rule which would have precluded grants 
providing a multiple service for a large community while ostensibly providing 
a first local service for a nearby suburb. As proposed, the rule provided 
that no new AM station would be authorized for a community under 50,000 
persons, if the proposal would place a signal of 2 mv/m or greater over 
more than 25% of the area within any other community of 50,000 or more 
persons. After receiving comments from interested parties, we concluded 
that the proposed solution to the suburban problem would produce undesirable 
results in too many cases to justify its adoption. FCC 64-609, 2 R.R. 1658 
(1964). Pointing out that new stations assigned oa low frequencies, in 
areas of high ground conductivity, would have to be located an unreasonably 
long distance from urbanized areas in order to avoid the adverse thrust of 
the rule, we stated that suburban applicatioas would be closely examined 
on a case-by-case basis to determine whether they should be regarded as 
proposing a new service for their nominal communities or their central 


cities. | 


7. After considerable reflection, however, we haye become con- 
vinced that the Crawfordsville approach to the suburban problen as sumaarized 
in paragraph 5, supra, is not satisfactory either, As applicants for 
suburban communities have argued, the Crawfordsville rationale requires. 
that their high-powered proposals be considered as ones for! the central 
city even though they do not comply with the principal city! service pro- 
visions of Section 73.188(b), which would be demanded of applications for:that 
city. At the same time, it may be clear that such a suburban applicant 
will provide main studios and some local programning for his specified 
community, even though it may be regarded by us as an application for the 
central city. Since the suburban applicant will fulfill, in some measure, 
that community's necd for a local transmission service, we are now persuaded 
that the provision of a proposed transmission service for his specified 
suburban community cannot be overlooked in the 307(b) comparison of com- 
peting applications. Each of these factors reinforces our conclusion that 
a& new approach to the suburban problem must be explored. | 


New Policy Concerning Suburban Applications | 


8. We are convinced that the objective evidence of an epplicant’s 
proposed coverage, which reflects the engineering factors of ground 
conductivity, frequency, and power, is sufficient to raise ia question as 
to whether the proposal will be a realistic local transmission service for 
its specified comunity or merely another reception service, Our experience 
compels us to conclude that as their power and coverage are increased to 
serve larger numbers of persons, stations in metropolitan areas often tend 
to seck out national and regional advertisers and to identify themselves 

| 
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The Present Problem Concerning Suburban Applications 


3. Im our Notice of Proposed Rule Making regarding AM station 
assignment standards, FCC 63-465, 25 R.R. 1615, we redefined our historic 
goals for allocation of AM broadcast service. As redefined, our objectives, 
listed in descending order of priority, are, insofar as each is consistent 
with those preceding it: (a) to provide unimpaired service within the 
normally protected contours of new and existing standard broadcast facil- 
ities; (b) to provide a primary aural service to areas lacking that service; 
(c) to provide a first,! local aural service to as many independent con- 
munities as possible; and (d) to provide multiple, local aural services 
to as many independent comaunities as possible. We have previously 
indicated that, when two or more applications for different communities 
are mutually exclusive,| a choice among them, pursuant to Section 307(b) of 
the Communications Act, requires comparative consideration of such factors 
as: (a) the areas and populations to be provided a new transmission and 
receptioa service, and (b) the number of existing transmission and 
reception services available to those areas and populations. See, for 
example, Kent-Ravenna Broadcasting Co., FCC 61-1350, 22 R.R. 605 (1961). 


4. In Kent-Ravenna, we noted that the implementation of the 
above criteria hac becose increasingly complicated because of the rising 
mumber of applications for suburban comaunities, which would be entitled 
to a first transmission service preference in a comparative hearing. 
Pointing out that competing applicants often sought to show that the suburb 
was not 2 cosmunity separate from its central city and thus did not have 
that identity of interest to deserve a first transmission service, we held 
that such questions would be part of the overall 307(b) issue. This approach 
permitted the presiding Examiner to determine which facets of the suburban 
problem should be explored in the hearing, and to compare the applications 
under the usual 307(b) criteria, if each of the applicants proposed to 
serve separate communities. However, it soon became apparent that the 
suburban problem could not be resolved by the simple determination of 
whether the proposed suburb was a separate cozmunity from its central city, 
since virtually all suburban communities have their own political, civic, 
and social institutions, Radio Crawfordsville, Inc., 34 F.C.C. 996, 25 R.R. 
533 (1963). ie 


5. In Crawfordsville, we held that the threshold question 
requiring resolution is whether the needs of the suburban community are to 
be considered apart from those of its nearby central city or the urbanized 
area as a whole, in light of the class, frequency, power, and coverage 
proposed by the suburban applicant. Thus, a high-powered suburban proposal 
with substantial coverage of the central city and surrounding area was held 
_ to be an application for the central city in the 307(b) comparison, However, 
we also indicated that the needs of a suburb would be considered apart from 
those of the central city, if the applicant proposed low power and only 
minimal coverage of the central city and surrounding area, 


! 
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6, At the same time, as part of our proposed revision of the AM © 
station assignment standards, supra, we considered another approach to the 
suburban problem, Noting that we wish to encourage new stations which 
will provide a genuine local service for growing suburban communities, 
while discouraging new suburban facilities which are merely) sub-standard 
central city stations, we proposed a rule which would have precluded grants 
providing a multiple service for a large community while ostensibly providing 
a first local service for a nearby suburb. As proposed, the rule provided 
that no new AM station would be authorized for a community under 50,000 
persons, if the proposal would place a signal of 2 mv/m or greater over 
more than 25% of the area within any other community of 50,000 or more 
persons, After receiving comments from interested parties, we concluded 
that the proposed solution to the suburban problem would produce undesirable 
results in too many cases to justify its adoption, FCC 64-609, 2 R.R. 1658 
(1964). Pointing out that new stations assigned on low frequencies, in 
areas of high ground conductivity, would have to be located an unreasonably 
long distance from urbanized areas in order to avoid the adverse thrust of 
the rule, we stated that suburban applicatioas would be closely examined 
on a case-by-case basis to determine whether they should be, regarded as 
proposing a new service for their nominal communities or their central 
cities, 


7. After considerable reflection, however, we have become con- 
vinced that the Crawfordsville approach to the suburban problem as summarized 
in paragraph 5, supra, is not satisfactory either. As applicants for 
suburban communities have ergued, the Crawfordsville rationale requires. 
that their high-powered proposals be considered as ones for the central 
city even though they do not comply with the principal city service pro- 
visions of Section 73.188(b), which would be demanded of applications for-that 
city. At the same time, it may be clear that such a suburban applicant 
will provide main studios and some local programming for his specified 
community, even though it may be regarded by us as an application for the 
central city. Since the suburban applicant will fulfill, in some measure, 
that community's necd for a local transmission service, we are now persuaded 
that the provision of a proposed transmission service for his specified 
suburban community cannot be overlooked in the 307(b) comparison of com- 
peting applications, Each of these factors reinforces our/conclusion that 
& new approach to the suburban problem must be explored. | 


New Policy Concerning Suburban Applications | 


8. We are convinced that the objective evidence | of an applicant's 
proposed coverage, which reflects the engineering factors of ground 
conductivity, frequency, and power, is sufficient to raise a question eas 
to whether the proposal will be a realistic local transmission service for 
its specified community or merely another reception service. Our experience 
compels us to conclude that as their power and coverage are increased to 
serve larger numbers of persons, stations in metropolitan areas often tend 
to seck out national and regional advertisers and to identify themselves 
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with the entire metropolitan area rather than with the particular needs of 
their specified communities. For these reasons, it will be our policy in 
the future under Section 307(b) to examine every application for new or 
improved standard broadcast facilities to determine: (1) whether the 
applicant's proposed 5 mv/m daytime contour would penetrate the geographic 
boundaries of any comminity with a population of over 50,000 persons and 
having at least twice the population of the applicant's specified community. 
When such 2 condition is found to occur, a presumption will arise that the 
applicant realistically proposes to serve that larger comnunity rather than 
his specified commmity. Where the test described above indicates penetra- 
tion of each of two or more larger communities, the presumption will apply 
with respect to the largest of those communities. If that presumption 
cannot be rebutted on the basis of the material included within the appli- 
cation, an evidentiary hearing will be held to determine whether the 
application should be treated as a proposal for the applicant's specified 
community or for some larger community. 


$9. This new policy is intended to provide an accommodation of 
heretofore apparently conflicting allocation considerations. While we still 
wish to discourege any proposal that will be merely a sub-standard central 
city station, we are persuaded that many developing and deserving suburban 
communities should be afforded an opportunity to obtain a first local 
transmission service, Moreover, while we wish to encourage each applicant 
to propose as much power #s he will need to comply with our allocation 
rules, every applicant who falls within our test will be required to demon- 
strate that his proposal is designed to provide a realistic local trans- 
mission service for his specified community. We are convinced that reliance 
upon the zpplicant'’s proposed coverage is a reasonable basis for initiating 
inquiry into that applicant's intent, since the propagation of a 5 mv/m 
daytime signal into a comuunity of at least 50,000 persons and over twice 
as large as the applicant's specified community generally results in the 
propagation of a competitive signal over a heavily populated area of sub- 
stantial size, and since service to such an area has often led to our 
licensees’ serving the transmission end reception needs of that area rather 
than the transmission needs of their specified communities, 


10. During the course of an evidentiary hearing to determine, 
inter alia, whether an applicant wiil realistically serve his specified 
community or another, larger community, that applicant will be required to 
rebut the presumption that will have arisen because of his proposed coverage. 
Thus, in addition to the usual 307(b) evidence concerning the independence of a 
suburb from its central city, an applicant will be expected, under our new policy, 
to adduce evidence at the hearing showing the extent to which he has ascertained 
that his specified community has separate and distinct programming needs. 
The parties will then be permitted to show the extent to which that community's 
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needs are being met by existing standard broadcast stations,| and the appli- 
cant will be expected to show the extent to which his program proposal will 
meet the specific, unsatisfied programming needs of his specified comnunity. 
At the same time, although it would not necessarily be determinative, such 

an applicant would be expected to adduce evidence as to whether the projected 
sources of advertising revenues within his specified community are adequate 
to support his proposal as compared with the sources from all other areas. 


11. If an applicant sustains his burden under the specified issues 
and rebuts the presumption, he will be treated as an applicant for his 
specified community and accorded all of the 307(b) considerations which 
flow therefrom. However, if the applicant fails to rebut the presumption, 
he will be treated as an applicant for the larger community and required 
to meet all of the technical provisions of our Rules, including Sections 
73.30, 73.31, and 73.188(b)(1) and (2), for stations assigned to that 
larger community. 1/ An applicant who meets those technical requirements 
will be permitted to prosecute his proposal as if he were an applicant for 
that larger community. However, he will be accorded only the 307(b) 
preference to which that larger community is entitled and will be 
granted only upon the condition that he amend his application to specify 
the larger community as his station location. The application of an 
applicant who fails to rebut the presumption and fails to meet all of the 
technical requirements for that larger community will be SSS 


12. We are persuaded that the public interest requires the appli- 
cation of this policy to all pending applications as well as to those filed 
in the future, whether opposed or not, since it will materially assist us 
in making fair, efficient, and equitable allocations of standard broadcast 
facilities in metropolitan areas. In those instances when the presumption 
would not arise, because the applicant's proposed contours do not extend 
far enough or because the larger community lacks the required population, 
interested parties may, of course, petition to designate the application 
for hearing or to enlarge the issues of an already scheduled hearing, and 
such petitions will receive fayorable consideration, if the petitioner makes . 
& threshold showing that the proposal will realistically serve primarily a 
community other than his specified community. 


- FCC - 


Adopted: December 22, 1965 


17. When an applicant for emnicy A, who falls within our! ‘test of presumed servi 
set forth in paragraph 8, supra, for larger community B and: also for still larger 
‘community C, fails to establish that he will realistically serve his specified com 
munity A, but demonstrates that he will realistically serve larger community B, he 

will be required to meet the technical provisions of our Rules and the other 
requirements of this eS only for larger community B, not also for still 
larger:community C. | 
| 
| 
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Before the FCC 66-229 
FEDERAL COMMUNICATIONS COMMISSION 80171 


Washington, De Ce 20554 
In re - ) 


POLICY STATEMENT ON SECTION 307(b) ) 
CONSIDERATIONS FOR STANDARD BROADCLS?T ) 
FACILITIES INVOLVING SUBURSAN COMMUNITIES ) 


MEMORANDUM OPRELON AND CRDER 


By the Commission: Commissioner Partley absent. 


1. On December 27, 1955, we released a Public Notice (2 

F.C.C. 2d 190, 6 RoRe 24 1901) entitled Policy Stetenent!on Ssstion 
07(») Considerations for Stendard Broadcast Facilities Involvine 

Suburban Communities, in which we set forth our views on! the standards 
that should be used to evaluate suburban applicants which propose to 
serve sone parts of their central city and urbanized area. We now have 
before us petitions for reconsiceration of that Policy Statement filed by 
Tinker Area Broadcasting Co., Southington Broadcasters, and Boardman 
Broadcasting Company, Inc. In addition, Boardman has filed 2 motion for 
stay of the effectiveness of the Policy Statement. Each! of the peti~ 
tioners is an applicant for a constraction permit for a new standard broade 
cast station and claims that its interests will be adversely affected by 
the application of the Policy Statoment to its proposal. 


2. Initially, Boardman has not attempted to show that it will 
suffer irreparable injury or that the public interest will be adversely 
affected if the Policy Statement is not stayed, Under these circunstances, _ 
good cause has not been shown for staying the effectiveness of the Policy 
Statement. Cf. Mvin B. Corun, Jre, FCC 65-355, 5 RR. 24 18 (1955). 
Accordingly, Boardman's motion for stay of the Policy Statement will be 
denied. ! : 

3. Potitioners assert that our Policy Statement modified and 
amended the legal standards for the assignment of standard broadcast 
stations and that our action stating a new policy for suburban applica~ 
tions amounts to substantive rule making. Petitioners then argue that 
we must comply with tho provisions of the Administrative Procedure Jct 
before we can adopt fixed standards for the assignnent of broadcast © 
stations and that the Policy Statenent violates Section | of the 
Administrative Procedure Act since we did not give notice or permit ail 
interested parties to comment upon the proposal, Petitioners request 
that wo return to a case-by-case approach to 307(b) congidorations for 
suburban applications, since the Policy Statement gives |no weight to 


‘factors, such as directional operation and high conductivity, which rebut 


the presumption that an applicant realistically proposes to serve a 
community other than his specified station location, Finally, petitioners 
urgo that, oven if it is valid, tho Policy Statexsnt should not be 
Wa . 


FAs . | 


applied to pending asplications. 


&% In the Policy Statenent we stated that, where an appli- 
cant's proposed 5 mvfm' daytim contour would penetrate the geographic 


‘boundaries of any community with 2 population over 50,000 and twice 


the population of the applicant's specified community, a presumotion 
will arise that the applicant proposes to serve the larger community 
rather than his specified community. We then asserted that, if the pre- 
sumption could not be rebutted by material in the application, an 
evidentiary hearing would de held to determine whether the application 
should be treated as a proposal for tne specified comnunity or for some 
other larger commmity. We also stated that an applicant will be 
permitted during the course of such 2 hearing to rebut the presuaption on 
the basis of evidence of his projected prozramming and revenues. 


5- Thus, the Policy Statencnt does not make a conclusive 
Getermination es to which connmunity a suburdan applicant realistically 
proposes to serve, but merely raises a presumption which may be rebutted 
during the course of én evidentiary hearing. For this reason, the Policy 
Statement simply annomeed naw guidelines to govern future hearings in- 
volving suburden epplications without establishing any suostantive 
provisions for the grant or denial of any of the applications. Sinco 
general statenents of policy, such as this, are specifically exciuded 
from the notice and effective date requirenents of Section 4 of the 
fdninistrative Procedure Act, we are convinced that there is no impro- 
priety or infirmity in our adoption of this new approach for subduroan 
applications and that there is no necessity to institute rule making 
proceedings. 


6. By the same token, we 2re also persuaded that there is no 
reeson to return to an earlicr approach in our 307(b) evaluation of 
suburban applications or to limit the Policy Statenent's effect to new 
2pplicetions. The eporoach outlined in the Policy Statenent will 
naterially assist us in making fair, efficient, and equitadle allocations 
of standard broadcast facilities in metropoliten areas by providing con-~ 
crete evidence as to which communities the epplicants realistically 
propose to serve and by veritting 2 more realistic cvaluation of the 


comparative need which each of the applicants proposes to serve. 


7. &t this tine we also wish to make clear that evidence with 
respect to Girectional operation, ground conductivity, and other similar 
factors will be giver, weight under the Policy Statement's new epproach. 
We explicitly noted, in paregranh & of tne Policy Statement, that an 
apolicent could rebut 2 presumption with respect to a largor community 
by the information submitted with his application. Since the purpose of 
our new approach is to determine whether an applicant will realistically 
serve his specified commnity or another larger community, we are pore 
suaded that the type of evidence required to rebut such a presumption 
will necessarily differ, cenending upon, among other variable factors, 
the anplicant's pronosea nower, antenna directionalization end coverage. 


Thus, 47, prior to designation for hearing or during the course of a 


- 


=-3- 


hearing, an applicant shows that his coverage is extended! by factors 
beyond his control (¢.¢., soil conductivity, the need to protect existing 
stations, etc.), such facts will be considered in AER whether the 
presumption has been rebutted. 


ACCORDINGLY, IT IS ORDERED, This th day of March, 
1966, That the Bhovesdescribes mo tion for stay filed by Boardman 
Broadcasting Company, Inc., IS DENIED; and | 


IT IS FURTHER ORDERED, That the above-described | pets itions for re- 
consideration, filed by Tinker Area Broadcasting Co., Southington 
Broadcasters, and Boardman Broadeas ting Company, Inc., ARS DEXNTED. 


FEDERAL COMMUNICATIONS co ISSION 


Ben F. Waple, 
Secretary 


Released: March 10, 1966 
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FCC 68-624 

| 16642 fat 
PUBLIC NOTICE - 8B 
WASHINGTON, D.C. 20554 June 13, 1968 


CLARIFICATION OF POLICY STATEMENT ON SECTION 307(b) CONSIDERATIONS 
FOR STANDARD BROADCAST FACILITIES INVOLVING SUBURBAN COMMUNITIES 
| 

1. On December 22, 1965, we adopted the Policy Statement on Section 
307(b) Considerations for Standard Broadcast Facilities Involving Suburban 
Comaunities, 2 FCC 2d 190, 6 RR 2d 1901, in which we set forth our new 
standards for standard broadcast stations that would be located in a suburban 
comnunity and that would serve adjacent urbanized areas. We stated thet 
every applicant who falls within our test will be required to demoxzstrate 
that his proposal is designed to provide a realistic local transmission 
service for his specified community and that an applicant who fails to make 
the necessary showing will be treated as one proposing the larger comnunity 
and be required to meet all of the technical provisiozs of our rules for 
stations assigned to that larger comnunity. We also stated that such aa - 
applicant, who meets all of those technical requirements, will be permitted 
to prosecute his proposal as if he were an applicant for that larger 
community and that he might receive a grant on the condition that the 
application is amended to specify the larger comunity asjhis station 
location, 


| 

2. However, it kas recently come to our atteation that these 
provisions are capable of being used by a lone applicant to obtaia a grant 
without complying with all of our regulations and policies governiag 
applications for the larger community. Thus, such an applicant, specifying a 
suburban station location and complyiag with the technical requirements 
for the larger community, could seek a grant as a station for the larger 
community without showing, before his application is accepted for filing, 
that he meets all of our allocatioa requirements, without! demonstrating 
that he has investigated and proposed to meet the necds and interests of 
the larger community in his programming proposal, and without giving notice 
of his iatention to serve the larger community so that any other interested 
party would have an opportunity to propose service for the same or 2 needier 
community. Such a result was not contemplated when we adopted the 307(b) 
Policy Statement, There is no reason why such an applicant, who is merely 
seeking a grant of his application by any means possible,) should be con- 
sidered as proposing the larger community when he has made no attempt to 
comply with our regulations and policies for stations assigned to that 
larger community, | 
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3. For these reasons we are convinced that the 307(5) Policy 

tatemeat sioule de clarifiee to preclude such 2 lone applicent from 
obtaining a graat of Gis application for a station in the larger corrunity 
without compiyiag with all of our requirements for that community. */ 
AS specifiee ia the clarified laaguase of parasrap: 11 of the Policy 
Ststemeat, when such aa applicant seexs a grant for the larser commznity, 
he aust formally petition to amend his application to specify the larger 
commaity as pas station Jocation. If the amenc=ent is granted, the 
Spplication will be removed from hearing, returned to the processing 
line, eres a new File number, and required to comply with all of our 
regulations ond policies for that larger cosmunity before it can be 
Granted. Accerdiagly, paxagrapa 11 of the 307(b) Policy Statement is 
hereby clazirtied as foilows: 


icant sustains his Scrden under the 
specifiec issucs and rebduts the presumption, he will bde 

treated as = SES st for his speciticd comcaunity anc 
zecoxrced all of the 307(>) consideratiozrs which flow 
thereirzrom. However, if the applicant fails ts redut the 
presumptioz, ke will be treated as an appiicant for the ° 
rasey Community enc required to acet all of the provisions 
of our Rules, iacludiag Sections 73.30, 73.31, and 
73.18S(5) (2) aad (2}, for stations assigned co that larger 
commamnity. Y 4a applicant who meets those xseguirexents will 
te permitted to prosecute his Breeeee es if he wexe an 
applicant for that larser communis; However, he will be 
accoréce oniy the 3207(d) poeecencel to which that larger 
Community is entitled and will be granted only upon the 
condition that he azerd his cpplication to specify the 
lexrzer co=mmunity 2s his statior location. Were < lone 
sicieeieate originally proposes to sexve a smaller cosmmmity 

mé sussequently seeks an authorization for the searby larger 


eS ke will be required to pecition to amend his 
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1/ Shea aa epplicant for community 4, who fails within our 
test of presumed service, set forth in paregrapa 8, supra, 
for larger comunity B aad also for still larger community 
C, fairs to establish that he wiil reaiistically sezve his 
speciziec FESS A, dDut demonstrates that he wiil 
zeaiisticaily serve larger comounity 5, ke will de xequired 
to meet tre technical provisions of our Rules and the other 
requirements of this paragraoh only for larger community B, 
not also for still larger commaity C. 


@ aware that a sictiacs probiem could aiso arise in a multiple 
applicant ecciag,' we axe persuaded shat it would be more cppropriate 
to dctersnine the pzocecuze to be followed under such cizcumstecces on 
the basis of the specific facts waick may here2fter be presented to us. 


*/ While ve 2 
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application to specify that larger comaunity. If the 
amendment is granted, the application will be removed 

from hearing, returned to the processing line, assigned 

a new file number, and the applicaat will be required to 
comply with all of the provisions of our regulations and ~ 
policies for that larger community before his application 
will be granted. The proposal of an applicant who fails to 
rebut the presumption and fails to meet all of the ‘technical 
requirements for that larger community will be denied. 


Action by the Commissioa June 12, 1968. Comaissioners Eyde (Chairman), 
Lee, Cox, Loevinger and Johnson. | 


= FCC - 


